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This section of the FEDERAL REGISTER 
contains regulatory documems havirtg 
ger>eral applicability and legal effect rnost 
of which are keyed to and codified in 
the Code of Federal Regulations, ¥vhich is 
published under 50 titles pursuant to 44 
U.&C. 1510. 

The Code of Federal Regulatiorts is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 


DEPARTMEHT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

TCFRPart 353 

[Docket No. 84-3291 

Phytosanitary Export Certificates 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Interim rule. 

summahy: This document amends the 
“Phytosanitary Export Certification'* 
regulations by deleting the list of 
specific locations for inspectors 
available for issuing phytosanitary 
certificates for the export of plants and 
plant products, and providing, instead, a 
list of area offices where sudh 
information can be obtained. This 
document also amends the regulations 
by providing that phytosanitary 
certificates for the export of terrestrial 
plants protected by the Endangered 
Species Act of 1973, as amended. (Act) 
and the Convention on International 
Trade in Endangered Species of Wild 
Fauna and Flora (Convention) shall only 
be issued at the port where the plant is 
to be exported. These amendments are 
necessary to adequately inform the 
public of where services pertaining to 
the issuance of phytosanitary export 
certificates can be obtained, and to 
administratively consolidate the 
enforcement responsibilities of the 
Department of Agriculture under the Act 
and Convention with the issuance of 
phytosanitary export certificates. 
EFFEcnvi date: November 26,1984. 
Written comments must be received on 
or before January 25.1985. 
address: Written comments concerning 
this document must be submitted to 
Thomas O. Gessel, Director. Regulatory 
Coordination Staff. APHIS. USDA. 


Room 728, Federal Building. 8505 
Belcrest Road. Hyattsville. MD 20782. 
Written comments received may be 
inspected at Room 728 of the Federal 
Building between 8 a jn. and 4:30 p.m., 
Monday through Friday, except 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

Don R. Thompson, Staff Officer, Field 
Operations Support Staff, Plant 
Protection and Quarantine, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture. 6505 Belcrest 
Road. Room 663 Federal Building, 
Hyattsville, MD 20782. (301) 436-^5. 
SUPPLEMENTARY INFORMATION: 

Background 

Title 7, Code of Federal Regulations. 
Part 353 (7 CFR Part 353), captioned 
"Phytosanitary Export Certification" 
(regulations), states that inspectors of 
Plant Protection and Quarantine (PPQ) 
authorized to issue phytosanitary 
certificates for export of plant and plant 
products are stationed at certain 
locations. Section 353.3 lists those 
locations. This document amends § 353.3 
of the regulations by deleting the listing 
of specific locations for inspectors and 
providing, instead, a list of area PPQ 
offices where information concerning 
the availability of an inspector to issue 
phytosanitary export certificates can be 
obtained. 

Section 102 of the Organic Act of 
September 21,1944, as amended [7 
U.S.C. 147a(e)). authorizes the Secretary 
of Agriculture to promulgate regulations 
as deemed necessary to provide for the 
inspection and certiOcation of plants 
and plant products being offered for 
export according to the phytosanitary 
requirements of the foreign country to 
which the plants and plant products 
may be exported. The regulations, prior 
to the effective date of this document, 
had designated 74 locations where 
inspectors could be contacted 
concerning their availability to issue 
phytosanitary certificates for export of 
plants and plant products. Presently, 
there are approximately 200 locations 
where inspectors are available for 
issuing the phytosanitary certificates of 
export on plants and plant products. 
Fuilher. these locations change 
frequently because of reallocation of 
manpower to new areas. 

Therefore, in order to provide the 
public with a way of obtaining a current, 
up-to-date list of locations where 


inspectors are available to provide 
inspections and issue phytosanitary 
certiHcates of export, S 353.3 of the 
regulations is amended by deleting the 
specific listing of locations where 
inspectors are located for plants and 
plant products and. instead, providing a 
list of addresses of area PPQ offices 
where this information can be obtained. 
Specifically, the following area offices, 
and the States or territories serviced by 
the area offices, where inspectors are 
available to issue phytosanitary export 
certificates on plants and plant products 
are listed in new § 353.3 as follows: 



States 

NORTHEAST REGION 
Atm I—HwKord. CT; Suit* 

CT. MA. ME. NH. Rl. VT. 

303, 1 HartforxJ Souer* 
W«l, HaitfbrO. CT 06106 
Atm NY: J.F. 

NY (JFKIA). 

Kennedy Intametionel Air- 
pod, imemelionel Anivelt 
Builcfing, Room 2315. Je- 
mWcc NY 11430. 

Are* ni-Ne«^ YorK NY: 

New York Oly area. NJ. 

Federal Buiding. Room 
1747. 26 Federal Plaza. 
New York. NY 1027B. 

Area IV-PNIadetphia. PA: 

DE,PA^ 

WMiam Grsen. Jr., Feder¬ 
al Buiding, Room 94S2. 
6th and Arch Streeta, 
PhiadalphM. PA 19106. 
Area V—Oak Brook. lU 

Wl. MN. IL. IN. OH. Ml. 

Suite 38, 1010 Johe Bou¬ 
levard, Oak Brook, IL 
60521. 

Area VI—Atwny, NY: SUle 

NY. 

503. 80 WoN Road. 

NY 12205. 

Area Vll—Chevy Cheee. 

MD. VA. WV. 

MO: Suite 300, 1 Park 
North, 5550 Fnendahtp 
Bouievard. Chevy Chaae, 
MO 20615. 

SOUTHEASTERN REGION 
Area 1—JackaonviNa. FL 

FL,GA. 

Suite 129. 4060 Wood¬ 
cock Ortve. JackaonWie. 
FL 32207. 

Area IF-Mlami. FL: FAA 

Miami area. 

and NWS Buikkng. P.O. 
Box 50-2647 AMF. 
Miami. FL 33156 

Area IH-GuKport MS: 

AL. KY, MS. TN. 

3505 2Slh Avenue. P O. 
Box 13. GuifporL MS 
39502 

Area IV—WHminglon. NO: 

NC SC. 

Rural Routs 6. Box 53. 
Wilmington. NO 28406. 
Area V—San Juaa PR: 

PR. VL 

Federal Office Bulking. 
Room 206. C. Cherdon 
Avenue, Hato Ray. PR 
00916 

SOUTH CENTRAL REGION 
Area F-Uvalde. TX: State 

TX MN. 

202. 200 East Nopal 

Straet P.O Box 5160, 
UvekM. TX 78801 

Area U-8an Antorwx TX 

TXOK. 

Federal Bulking. Room 
B-201. 727 East Duran¬ 
go. San Antonio. TX 
78206 

1 
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States 

Area WiSiKion. LA SlideR 
Towers, Room 205. 520 
Otd S(>anish Trail. SkJeM, 
LA 70458 

LA. AR. 

Area iV—Jefferson City. 
Ma Suite K-2. 915 

Southwest Boulevard. 

Jefferson Oty. MO 65101. 

WESTERN REGION 

MO. lA. NE. KS 

Area l—HonoKilu, HI- Prirv:e 
Jonah Kuhio Katanienaole 
Federal Building, Room 
4117. 300 Ala Moena 
Boulevard. P.O. Bok 
50002, Honolulu. HI 
66850 

HI. 

Area II—Seattle. WA: 3112 
Federal Building. 015 
Secorxl Avenue, Seattle. 
WA 96174. 

WA OR. AK. 

Area Ill-OaWand. CA: 
Room 450. 1515 Clay 
Street. Oakland. CA 
94612. 

CA 

Area IV—Phoenix. AZ; 
Room 201. 522 North 
Central Avenue. Phoenix, 
AZ 65004 

AZ. NV. 

Area V—Denver. OO. Suite 
102. 7100 West 44th 
Avenue, Wheat Rxlge. 
CO 60033. 

CO. NO. SO. MT. ID. WY. UT. 


A footnote (number 1) is added to the 
title of § 353.3 to explain that telephone 
numbers for area offices are listed in 
local telephone directories. 

This document also amends § 353.3 of 
the regulations by providing that 
phytosanitary certificates for the export 
of terrestrial plants protected by the 
Endangered Species Act of 1973. as 
amended (referred to below as Act; 16 
U.S.C. 1531 et seq.), and the Convention 
on International Trade in Endangered 
Species of Wild Fauna and Flora 
(referred to below as Convention: MIAS 
8249; 27 U.S.C. 1087) and listed in 50 
CFR 17.12 or 23.23 shall be issued only 
at the port where the plant is to be 
exported. 

Specifically, the United States 
Department of Agriculture is responsible 
for enforcing provisions of the Act and 
Convention pertaining to the 
importation, exportation, or 
reexportation of terrestrial plants listed 
in 50 CFR 17.12 and 23.23. On October 
25,1984, the Department published in 
the Federal Register a document 
captioned "Endangered Species 
Regulations Concerning Terrestrial 
Plants". (See 49 FR 42907-42918.) This 
document established, effective (30 days 
after publication), enforcement 
regulations pertaining to the 
importation, exportation, or 
reexportation of terrestrial plants 
protected by the Act and Convention. 
These regulations require, among other 
provisions, that terrestrial plants listed 
in 50 CFR 17.12 and 23.23 and offered for 
export be presented at a port designated 
for export in 50 CFR Part 24 or. if 
allowed by USDI, at a nondesignated 


port for validation of certain shipping 
and other documentation required by 
the Act and Convention for the 
exportation of such plants. 

Therefore, in order to consolidate for 
administrative efficiency the 
responsibilities of the Department under 
the Act, the Convention, and 7 U.S.C. 
147a in the inspection, issuance, and 
validation of documents accompanying 
terrestrial plants listed in 50 CFR 17.12 
and 23.23 and offered for export, this 
document amends 7 CFR 353.3 by 
providing that inspectors authorized to 
issue phytosanitar>' export certificates 
for terrestrial plants listed in 50 CFR 
17.12 and 23.23 shall be available only at 
the port where such terrestrial plants 
are offered for export. Such ports are 
generally listed as designated ports in 50 
CFR Part 24. However, in limited * 
situations as allowed by USDI in 50 CFR 
Part 24, they can be exported at 
nondesignated ports. The following are 
designated ports of export listed in 50 
CFR Part 24: 

(1) Any terrestrial plant offered for 
export and listed in 50 CFR Part 17 or 23: 
Nogales. AZ 

Los Angeles, CA 

San Diego, CA 

San Francisco, CA 

Miami, FL 

Honolulu, HI 

New Orleans. LA 

Hoboken. NJ (Port of New York) 

Jamaica, NY 
San Juan, PR 
Brownsville. TX 
El Paso. TX 
Laredo, TX 
Seattle, WA 

(2) Any plant of the family 
Orchidaceae (orchids) offered for export 
and listed in 50 CFR Part 17 or 23: 

Hilo. HI 

Chicago. IL 

(3) Roots of American ginseng [Panax 
quinquefolius) offered for export and 
listed in 50 CFR 23.23: 

Atlanta. GA 
Chicago. IL 
Baltimore, MD 
St. Louis. MO 
Milwaukee. WI 

(4) Any plant listed in 50 CFR 17.12 or 
23.23 and offered for exportation to 
Canada; 

Detroit, MI 
Buffalo, NY 
Rouses Point. NY 
Blaine. WA 

Emergency Action 

Harvey L. Ford. Deputy Administrator 
of the Animal and Plant Health 
Inspection Service for Plant Protection 


and Quarantine, has determined that an 
emergency situation exists which 
warrants publication without prior 
opportunity for a public comment period 
on this interim rule. The Department's 
regulations implementing the Act and 
the Convention were published in the 
Federal Register on October 25.1984 and 
will take effect on November 26,1984. In 
order to ensure that this amendment can 
be implemented at the same time the 
enforcement regulations under the Act 
and Convention are implemented, and to 
reduce potential confusion to exporters 
over the revised export procedures, 
immediate action must be taken. 

Further, pursuant to the 
administrative procedure provisions in 5 
U.S.C. 553, it is found upon good cause 
that notice and other public procedure 
with respect to this interim rule are 
impracticable and contrary to the public 
interest; and good cause is found for 
making this interim rule effective less 
than 30 days after publication of this 
document in the Floral Register. 
Comments will be solicited for 60 days 
after publication of this document, and a 
final document discussing comments 
received and any amendments required 
will be published in the Federal Register 
as soon as possible. 

Executive Order 12291 and Regulatory 
Flexibility Act 

This rule is issued in conformance 
with Executive Order 12291 and has 
been determined to be not a "major 
rule." Based on information compiled by 
the Department, it has been determined 
that this rule will have an effect on the 
economy of less than 100 million dollars; 
will not cause a major increase in costs 
or prices for consumers, individual 
industries. Federal, Slate, or local 
government agencies, or geographic 
regions; and will not cause a significant 
adverse effect on competition. 
emplo 3 anent, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

This action notifies individuals of the 
availability of inspectors to issue 
phytosanitary export certificates and 
provides that such certificates on 
terrestrial plants listed in 50 CFR 17.12 
or 23.23 shall only be issued at certain 
ports of export. The listing of area 
offices is merely for informational 
purposes and is a nonsubstantive 
amendment. The requirement that plants 
listed in 50 CFR 17.23 or 23.23 be 
inspected and exported through 
designated ports is required by the Act 
and the Convention and. as such, this 
action will have no effect on entities. 
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large or small, that request 
phytosanitary certiHcates on plants 
listed in 50 CFR 17.12 or 23.23 and 
offered for export since it imposes no 
additional or different requirements on 
such entities. 

Therefore, Mr. Bert W. Hawkins, 
Administrator of the Animal and Plant 
Health Inspection Service, has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

Paperwork Reduction Act 

The regulations in this subpart contain 
no information collection or 
recordkeeping requirements under the 
Paperwork Reduction Act of 1980 (44 
U.S.C.3507 etseq.y 

List of Subjects in 7 CFR Part 353 

Agricultural commodities, Exports. 
Plant diseases. Plant pests. Plants 
(agriculture]. 

PART 353—PHYTOSANITARY EXPORT 
CERTIFICATION 

Accordingly. § 353.3 in 7 CFR Part 353 
is revised as follows: 

S 353.3 Where service Is offered.* 

(a) Information concerning the 
location of inspectors who may issue 
phytosanitary export certificates for 
products, except as provided in 
paragraph (b), may be obtained by 
contacting one of the following offices: 


1 

Stales 

Norm—t Ruglon 


Arw 1~a«rtforei. CT: Soto 303. 1 Hiwt- 

CT. MA. ME. NH. 

ford Sqm WeM. KWtford. CT OSloe. 

m. VT. 

Am If-^lmalca. NY: JJF. Kmudy 
imemalionil Airpixt. InlurmlorMi /VrW- 
•It Boidno. Room 2315, JaniM. NY 
11430. 

NY gFKIAt 

Arts WI mm VofK NY: FadtrN Build- 

New York Qly 

ino. Room 1747. 26 F«taral Ptaza. 
Nw* York, NY 10278. 

■rea.NJ. 

Am iv-phtadolphla, PA: WWWn 
Qm«v Jr., Ftderai BMdtnq. Room 
84S2. 0th and Arch SlTMta. Phladtl- 
pNt. PA 19106. 

06. PA. 

Am V-0«k Brook. IL SuHo 38. 1010 

WI. MN. IL IN. 

Jo(1« Boulovard. Oak Brook, It 60521. 

OH, Ml. 

Am VI-AS>any. NY: Suila 503, 60 
WoW Road. AWwnv. NY 12206. 

NY. 

Am Vll-Chavy Chaaa, MO: SuWa 300. 

1 Park North. 5650 Fnondthip Boula- 
vtrtl. Clwvy Chat*. MO 20615. 

MO. VA. WV. 


SOUthMMtWTI RCflOfI 


Am 1—JackeonvMe, FL SuSe 129. 
4090 Woodcock Ortve. JackaonvNe. 
a 32207. 

FLGA. 

Am ll-MM. FL FAA and NWS 
BukSno. P.O. Box 59-2647 AMF, 
Miami, a 33158. 

Miami area. 

^ Ml-Oulfpoft, MS: 3505 25th 
Avenot. P.O. Box 13. QuWport. MS 
39502. 

AL KY. MS. TN. 


* Telephont numbers for area oflices are listed in 
local telephone directories. 



Statea 

Area IV—Wilmington, NC: Rural Route 

NC, SC 

6. Box 53, Wlirxngton. NC 26405 


Area V-San Juan, PR: Federal OtSce 
BmUmg. Room 206, C Chardon 
Avenue, Halo Ray, PR 00018 

Pa VL 


South Cantral Ragion 


Area 1 Uvafde, TX: Sude 202, 200 Eaat 
Nopal Straet. P.O. Box 5160, Uvalde, 
TX 78801. 

TX. NM. 

Area N—San Antonio, TX: Federal 
Buikkng. Room B-201, 727 Eaat Ou> 
tango. San Antonio, TX 78206. 

TX,OK. 

Area m—SMeN. LA: SkdaS Towara, 
Room 205, 520 Old Sgariah Trad. Sk> 
daN. LA 7045a 

lA AR 

Area IV— Jetfereon City. MO: SuWe K- 
2. 915 Southweat Boulevard. Jefferaon 
City. MO 66101. 

MO. lA. NE. KS. 


Waatam Raglon 


Area I—Honolulu, HI: Pnnoe Jonah 
Kuhio Kalanianaola Faderai Buikkno. 
Room 4117. 300 Ala Moana BoulO' 
vard. P.O. Box 50002. HonoMu. HI 
96650. 

Ml 

Area S-SaMla. WA: 3112 FadarN 
Building. 915 Second Avenue. Seattle, 
WA 96174. 

WA.OR. AK. 

Area lll-OaklMd. CA: Room 450. 1615 
Clay Street Oakland. CA 9461Z 

CA. 

Area tV-Phoentx. AZ: Room 201. 522 
North Cenkal Avanua. Phoenix, AZ 
85004. 

AZ, NV. 

Area V—Oanvar, CO: Sute 102. 7100 

CO. NO. SO. MI. 

West 44d) Avenue. Wheat Ridge. 00 
60033. 

10. WV. UT. 


(b) Inspectors who may issue 
phytosanitary export certificates for 
terrestrial plants offered for export and 
listed in 50 CFR Part 17 or 23 are 
available only at a port designated for 
export in 50 CFR Part 24. or at a 
nondesignated port if allowed by the 
United States Department of the Interior 
pursuant to section 9 of the Endangered 
Species Act of 1973, as amended (16 
U.S.C. 1538). The following locations are 
designated in 50 CFR Part 24 as ports for 
export of terrestrial plants listed in 50 
CFR Part 17 or 23; 

(1) Any terrestrial plant offered for 
export and listed In 50 CFR Part 17 or 23: 

Nogales. AZ 

Los Angeles, CA 

San Diego. CA 

San Francisco, CA 

Miami, FL 

Honolulu. HI 

New Orleans, LA 

Hoboken, NJ (Port of New York) 

Jamaica. NY 
San Juan, PR 
Brownsville. TX 
El Paso, TX 
Laredo. TX 
Seattle. WA 

(2) Any plant of the family 
Orchidaceae (orchids) offered for export 
and listed in 50 CFR Part 17 or 23: 

Hilo. HI 
Chicago. IL 


(3) Roots of American ginseng [Panax 
quinquefolius] offered for export and 
listed in 50 CFR 23.23: 

Atlanta, CA 
Chicago, IL 
Baltimore. MO 
St. Louis, MO 
Milwaukee. WI 

(4) Any plant listed in 50 CFR 17.12 or 
23.23 and offered for exportation to 
Canada: 

Detroit. MI 
Buffalo. NY 
Rouses Point, NY 
Blaine, WA 

(Sec. 102. 58 Stat. 735, as amended; 7 U.S.C. 
147a (7 CFR 2,17, 2.51, 371.2(c))) 

Done at Washington. D C., this 19th day of 
November 1984. 

Harvey L. Ford, 

Deputy Administrator, Plant Protection and 
Quarantine, Animal and Plant Health 
Inspection Service. 

(FR Ooc. 84-30630 Filed 11-23-84; 8:45 ami 
BILUNQ CODE 34IS-a4-M 


7 CFR Part 356 

[Docket No. 83-343] 

Procedures Relating to Forfeiture 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Final rule. 

summary: This document amends the 
regulations relating to forfeiture by 
extending the forfeiture procedures in 
Part 356 to terrestrial plants and other 
property subject to forfeiture and seized 
by USDA in violation of the Lacey Act 
Amendments of 1981. This document is 
necessary in order to advise the public 
of the procedures used by USDA when 
seeking forfeiture of terrestrial plants or 
other property seized in violation of the 
Lacey Act Amendments of 1981. 
EFFECTIVE DATE: November 26,1984. 

FOR FURTHER INFORMATION CONTACT: 
Thomas O. Gessel, Director, Regulatory 
Coordination Staff, APHIS, USDA. 

Room 728, Federal Building. 6505 
Belcrest Road, Hyattsville, MD 20782. 
301-436-5533. 

SUPPLEMENTARY INFORMATION: 

Background 

This document amends Part 356 of 
Title 7, Code of Federal Regulations (7 
CFR Part 356). captioned “Forfeiture 
Procedures.” by extending the forfeiture 
procedures in Part 356 to property 
subject to forfeiture and seized by the 
United States Department of Agriculture 
(referred to below as USDA) in violation 
of the Lacey Act Amendments of 1981 
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(Pub. L 97-79; 16 U.S.C. 3371 et seq,; 
referred to below as the Amendments). 

The Amendments provide, among 
other things, provisions for the forfeiture 
of Hsh. wildlife, plants, and other 
property which have been seized in 
violation of the Lacey Act. The 
Amendments'were enacted for the 
purpose of providing more effective 
enforcement of State. Federal, foreign, 
and Indian tribal laws intended to 
protect and conserve species of fish, 
wildlife, and plants. The USDA is 
responsible for administering the 
provisions of the Amendments which 
pertain to importation, exportation, and 
reexportation of certain terrestrial 
plants including obtaining forfeiture on 
terrestrial plants and other property 
seized in violation of the Amendments.' 

Section 5(a)(1) of the Amendments (16 
U.S.C. 3374(a)(1)), provides, in 
applicable part, that any plant imported, 
exported, or attempted to be imported or 
exported in violation of the 
Amendments or regulations issued 
thereunder shall be subject to forfeiture. 
Such plants are subject to forfeiture 
notwithstanding any culpability 
requirements for a civil penalty 
assessment or criminal conviction. 

Section 5(a)(2) of the Amendments (16 
U.S.C. 3374(a)(2)) also provides, in 
applicable part, that all vessels, 
vehicles, aircraft and other equipment 
used to aid in the importation or 
exportation of plants involving a 
criminal violation of the Amendments 
and for which a felony conviction has 
been obtained shall be subject to 
forfeiture if (a) the owner of such vessel, 
vehicle, aircraft, or equipment was at 
the time of the alleged illegal act a 
consenting party or privy thereto or in 
the exercise of due care should have 
known that such vessel, vehicle, aircraft, 
or equipment would be used in a 
criminal violation of the Amendments 
and (b) the violation involved the sale or 
purchase of, the offer of sale or purchase 
of, or the intent to sell or purchase 
plants. Further, section 5(b) of the 
Amendments (16 U.S.C. 3374(b)) requires 
that the forfeiture provisions of the 
Customs laws (19 U.S.C. 1602 through 
1624) be applied to seizures incurred 
and forfeiture obtained pursuant to the 
Lacey Act. 

Prior to the publication of this 
document, the forfeiture procedures in 
Part 356 were applicable only to plants, 
equipment, means of conveyance, and 


* Section 2(g) of the Amendments (16 U.S.C. 
3371(g) defines "Secrelary* *'. in relevant part, to 
mean **. . . the Secretary of the Interior or the 
Secretary of Commerce . . . except that with 
respect to the provisions of this Act which pertain 
to the importation or exportation of plants the term 
means the Secretary of Agriculture." 


other property subject to forfeiture and 
seized by USDA in violation of the 
Endangered Species Act of 1973. as 
amended (16 U.S.C. 1531 et seq.]. The 
forfeiture procedures in Part 356 were 
developed in accordance with the 
provisions of the Customs laws found in 
19 U.S.C. 1602 through 1624, and contain 
provisions for appraisement, judicial 
forfeiture of property valued at greater 
than $10,000, administrative forfeiture 
for property valued at $10,000 or less, 
bonded release, storage of property, 
remission or mitigation of forfeiture, 
return procedures, and filing of 
documents. 

The forfeiture procedures in Part 356 
are consistent with the forfeiture 
procedures required by the Amendments 
to be used on articles subject to 
forfeiture and seized by USDA in 
violation of the Amendments. Therefore, 
in order to make the forfeiture 
procedures in Part 356 applicable to 
articles subject to forfeiture and seized 
by USDA in violation of the 
Amendments, this document amends 
§ 356.1 and the authority section of Part 
356 to extend the forfeiture procedures 
in Part 356 to property subject to 
forfeiture and seized by USDA in 
violation of the Amendments. In 
addition, a new footnote (number 2) is 
added to § 356.1 which restates, for 
informational purposes, sections 5(a)(1) 
and 5(a)(2) of the Amendments to 
explain the conditions that must be met 
in order to initiate forfeiture proceedings 
against vessels, vehicles, aircraft and 
other equipment used to aid in the 
importation or exportation of plants in a 
criminal violation of the Amendment for 
which a felony conviction has been 
obtained. The footnote also explains 
that plants seized for violations of the 
Amendments are subject to forfeiture 
regardless of whether a civil penalty 
assessment or criminal conviction has 
been obtained. 

Executive Order and Regulatory 
Flexibility Act 

These regulations relate to internal 
agency management, and therefore, 
pursuant to 5 U.S.C. 553, good cause is 
found for making these regulations 
effective less than 30 days after 
publication in the Federal Register. 
Further, since these regulations relate to 
internal agency management, they are 
exempt from the provisions of Executive 
Order 12291. Finally, this action is not a 
rule as defined by ^blic Law 96-351, 
the Regulatory Flexibility Act. and thus 
is exempt from the provisions of that 
Act. 


List of Subjects in 7 CFR Part 356 

Imports, Exports, Plants (Agriculture). 
Seizures and Forfeitures, Endangered 
and Threatened Species, Lacey Act. 

PART 356—FORFEITURE 
PROCEDURES 

Accordingly, Part 356 of Chapter III of 
Title 7 CFR is amended as follows: 

1. The Authority section in Part 356 is 
revised to read as follows: 

Authority: Sec. 11(0 as amended, 87 Stat. 
897(0 as amended (16 U.S.C. 1540(0): Section 
5. 95 Stat. 1076 (16 U.S.C. 3374); 7 CFR 2.17, 
2.51, 371.2(c). 

2. Section 356.1 is revised to read as 
follows: 

§ 356.1 Property subject to forfeiture 
procedures. 

This part sets forth procedures 
relating to the forfeiture of any plant, 
equipment, means of conveyance or 
other property * seized under the 
Endangered Species Act of 1973, as 
amended, (16 U.S.C. 1531 et seq.) or the 
Lacey Act Amendments of 1381 (16 
U.S.C. 3371 et seq.],* in possession 
(actual or constructive) of the United 
States Department of Agriculture, and 
subject to forfeiture under these Acts 
because of activities pertaining to the 
importation, exportation, or 
reexportation of terrestrial plants. 

(Sec. 5. 95 Stat. 1076 (16 U.S.C. 3374); 7 CFR 
2.17, 2.51. 371.2(c). 


‘ Under section 11(e)(4) of the Endangered Specie* 
Act ("Act"; 16 U.S.C. 1540(e)(4)) any such equipment 
and means of conveyance would be subject to 
forfeiture upon conviction of a criminal violation 
pursuant to section 11(b)(1) of the Act (16 U.S.C. 
1540(b)(1)); however, such a plant may be subject to 
forfeiture regardless of whether a criminal 
conviction is obtained. 

* Under section 5(a)(2) of the Lacey Act 

Amendments of 1981 (16 U.S.C. 3374(a)(2)) USDA 
has authority to initiate forfeiture proceedings 
against all vessels, vehicles, aircraft, and other 
equipment used to aid in the importation or 
exportation of plants in a criminal violation of the 
Lacey Act Amendments of 1981 for which a felony 
conviction has been obtained if (a) the owner of 
such vessel, vehicle, aircraft, or equipment was at 
the time of the alleged illegal act a consenting part 
or privy thereto or in the exercise of due care should 
have known that such vessel, vehicle, aircraft, or 
equipment would be used in a criminal violation of 
the Lacey Act Amendments of 1981. and (b) the 
violation involved the sale or purchase of. the o6er 
of sale or purchase of. or the intent to sell or 
purchase plants. However, under section 5(a)(1) of 
the Lacey Act Amendments of 1981 (16 U.S.C. 
3474(a)(1) plants seized for violations of the 
Amendments are subject to forfeiture regardless of 
whether a dvil penalty assessment or criminal 
conviction is obtained 
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Done at Washington. D.C.. this 19th day of 
November 1984. 

Han'ey L. Ford, 

Deputy Administrator, Plant Protection and 
Quarantine, Animal and Plant Health 
Inspection Service. 

(FH Doc 30S28 Piled 11-2S-S4; 8 45 am) 

8IIJJNQ CODE 3410-34-11 


Federal Crop Insurance Corporation 
7 CFR Part 407 

Tung Nut Crop Insurance Regulations 

agency: Federal Crop Insurance 
Corporation. USDA. 
action: Revocation. 

summary: Because of low participation 
and extremely high losses. Federal Crop 
Insurance Corporation (FCIC), withdrew 
insurance for Tung Nuts effective with 
the 1971 crop year. FCIC has not had a 
Tung Nut Insurance Program since then. 
The intended effect of this action is to 
revoke Part 407 of Title 7 CFR. The 
authority for the promulgation of this 
rule is contained in the Federal Crop 
Insurance Act. as amended. 

EFFECTIVE DATE: November 26.1984. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary. Federal Crop 
Insurance Corporation. U.S. Department 
of Agriculture. Washington. D.C. 20250. 
telephone (202) 477-3325. 
SUPPLEMENTARY INFORMATION: On 
lanuary 16,1965. FCIC published a 
regulation in the Federal Register (30 FR 
566) prescribing procedures for insuring 
Ti^ Nuts (7 CFR Part 407) effective 
with the 1965 crop year. In 1970, it was 
determined that Ae program was no 
longer feasible due to lack of 
participation and extremely high losses. 
For these reasons. FCIC cancelled all 
contracts under the program effective 
with the 1971 crop year. While the 
Corporation recognizes the need of tung 
nut growers for insurance, a different 
type of program must be developed 
before the Corporation can again offer 
Tung Nut Crop Insurance. 

FCIC has determined that this action 
is not a significant rule and does not 
require regulatory analysis under 
Executive Order 12291 or Departmental 
Regulation 1512-1 (December 15,1983). 
This action is a matter of internal 
Agency procedure and is exempt from 
publication for notice and comment. 

List of SubjecU in 7 CFR Part 407 

Crop insurance, Tung nuts. 

Accordingly, under the authority 
contained in the Federal Crop Insurance 
Act. as amended (7 U.S.C. 1501, et seq.), 
the Federal Crop Insurance Corporation 


hereby revokes, removes and reserves 7 
CFR Part 407. 

Done in Washington. D.C. on luly 17.1964. 
Peter F. Cole, 

Secretary, Federal Crop Insurance 
Corporation. 

Approved by: 

Edward Hews, 

Acting Manager. 

Dated: November 15.1984. 

(FS Doc 84-30796 Plltd 11-23-84; 8:45 am] 

B4LUNO CODE 3410-0S-M 


7 CFR Part 418 

[Doc. No. 1327S; Arndt No.1] 

Wheat Crop Insurance Regulations 

agency: Federal Crop Insurance 
Corporation, USDA. 
action: Final rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) hereby amends the 
Wheat Crop Insurance Regulations (7 
CFR Part 418), effective for the 1985 and 
succeeding crop years by: (1) Changing 
the end of insurance period date in 
Alaska to September 25: (2) eliminating 
the “7-day residue** provision; (3) 
clarifying speciBc quality standards 
slated in the policy; (4) changing the 
term “mature production** back to 
“harvested production;*’ (5) providing 
that all Michigan counties have a 
cancellation/termination date of 
September 30, Walworth and Faulk 
Counties, South Dakota have a 
cancellation/termination date of April 
15. and Matanuska-Susitna County. 
Alaska have a cancellation date of 
October 31; and (6) adding “failure of 
irrigation water supply after planting 
due to unavoidable cause'* as an insured 
cause of loss. The intended effect of this 
rule is to update the provisions of the 
contract for insuring wheat, clarify 
terminology, add another cause of loss, 
provide for a different insurance period 
in Alaska to conform with current 
farming practices, and change 
cancellation/termination dates in 
certain Areas. 

EFFECTIVE DATE: December 26.1984. 

FOR FURTHER INFORMATION CONTACT. 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation. U.S. Department 
of Agriculture. Washington, D.C. 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Department 
Regulation No. 1512-1 (December 15, 
1983). This action does not constitute a 
review as to the need, currency, clarity, 
and effectiveness of these regulations 


under that memorandum. The sunset 
review date established for these 
regulations is February 1,1987. 

Merritt W. Sprague, Manager, FCIC. 
has determined that this action (1) is not 
a major rule as defined by Executive 
Order No. 12291 (February 17.1981), 
because it will not result in: (a) An 
annual effect on the economy of $100 
million; or (b) major increases in costs of 
prices for consumers, individual 
industries. Federal. State, or local 
governments, or a geographical region; 
or (c) significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets; and (2) 
will not increase the Federal paperwork 
burden for individuals, small businesses, 
and other persons. 

The title and number of the Federal 
Assistance Program to which this final 
rule apply are: Title—Crop Insurance; 
Number 10.450. 

This program is not subject to the 
provisions of ^ecutive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
29115 Oune 24.1983). 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

On Friday, June 8,1984, FCIC 
published a notice of proposed 
rulemaking in the Federal Register at 49 
FR 23848, to amend the Wheat Crop 
Insurance Regulations (7 CFR Part 418), 
effective for the 1985 and succeeding 
crop years, as follows: 

1. Section 7—Change end of insurance 
period date in Alaska to September 25. 

2. Section 8—Eliminate the “7-day 
residue** provision. 

3. Section 9e(2)—State the specific 
quality standards, replacing the grade 
designation (e.g.; U.S. No. 4) contained 
in current policies, which informs the 
insured as to factors involved in quality 
determinations. 

4. Section 9e(3)—Change “mature 
production** back to “harvested 
production" because of procedural 
problems in loss adjustment. 

5. Section 15d—Provide that all 
Michigan counties now have a 
cancellation/termination date of 
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September 30, and Walworth and Faulk 
Counties, South Dakota of April 15, 
Matanuska-Susitna County. Alaska will 
now have a cancellation date of October 
31. 

The public was invited to submit 
written comments, data, and opinions on 
this proposed rule for 30 days after 
publication in the Federal Register, but 
none were received. It has been 
determined that the provisions of the 
proposed rule published on June 8,1984, 
should be adopted as a final rule. 

list of Subjects in 7 CFR Part 418 

Crop insurance. Wheat. 

Final Rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop insurance 
Act, as amended (7 U.S.C. 1501 et seq.), 
the Federal Crop Insurance Corporation 
hereby amends the Wheat Crop 
Insurance Regulations (7 CFR Part 418), 
effective for the 1985 and succeeding 
crop years, in the following instances: 

1. The Authority Citation for 7 CFR 
Part 418 is: 

Authority: Secs. 506, 516, Pub.L 75-«3a 52 
Stat. 73, 77. as amended (7 U.S.C. 1506,1516). 

2. 7 CFR 418.7(d) is amended and the 
policy therein revised to read as set 
forth below: 

9 418.7 The application and policy. 

• * « « • 

(d) The application for the 1985 and 
succeeding crop years is found at 
Subpart D of Part 400—-General 
Administrative Regulations (7 CFR 
400.37; 400.38], and may be amended 
from time to time for subsequent crop 
years. The provisions of the Wheat Crop 
Insurance Policy for the 1985 and 
succeeding crop years are as follows: 

DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 
Wheat—Crop Insurance Policy 

(This is a continuous contract Refer to 
Section 15) 

AGREEMENT TO INSURE: We will 
provide the insurance described in this policy 
in return for the premium and your 
compliance with all applicable provisions. 

Throughout this policy, ^ou** and “your” 
refer to the insured shown on the accepted 
Application and “we," “us." and “our” refer 
to the Federal Crop Insurance Corporation. 


Terms and Conditions 

1. Cause of loss. 

a. The insurance provided is against 
unavoidable loss of production resulting from 
the following causes occurring within the 
insurance period. 

(1) Adverse weather conditions: 

(2) Fire; 

(3) Insects; 

(4) Plant disease: 

(5) Wildlife: 

(6) Earthquake: 

(7) Volcanic eruption: or 

(8) Failure of irrigation water supply after 
planting due to unavoidable causes; 
unless those causes are expected, excluded, 
or limited by the actuarial table or section 
9e(7). 

b. We will not insure against any loss of 
production due to: 

(1) The neglect mismanagement or 
wrongdoing of you. any member of your 
household, your tenants, or employees: 

(2) The failure to follow recogni^ good 
wheat farming practices: 

(3) Damage resulting from the 
impoundment of water by any governmental 
public or private dam or reservior project or 

(4) Any cause not specified in section la as 
an insured loss. 

2. Crop, acreage, and share insured. 

a. The crop insured will be wheat planted 
for harvest as grain, grown on insured 
acreage, and for which a guarantee and 
premium rate are provided by the acturial 
table. 

b. The acreage insured for each crop year 
will be wheal planted on insurable acreage 
as designated by the acturial table and in 
which you have a share, as reported by you 
or as determined by us. %vhichever we elect 

c. The insured share will be your share as 
landlord, owner-operator, or tenant in the 
insured wheat at the time of planting. 

d. We do not insure any acreage: 

(1) Where the farming practices carried out 
are not in accordance with the farming 
practices for which the premium rate have 
been established: 

(2) Which is irrigated and an irrigated 
practice is not provided by the actuarial table 
unless you elect to insure the acreage as 
nonirrigated by reporting it as insurable 
under section 3: 

(3) Which is destroyed and it is practical to 
replant to wheat but such acreage is not 
replanted: 

(4) Initially planted after the final planting 
date contained in the actuarial table unless 
you agree in writing on our form to coverage 
reduction: 

(5) Of volunteer wheat: 

(6) Planted to a type or variety of wheat not 
established as adapted to the area or 
excluded by the actuarial table: or 

(7) Plant^ with a crop other than wheat. 


e. Where insurance is provided for an 
irrigated practice: 

(1) You must report as irrigated only the 
acreage for which you have adequate 
facilities and water, at the time of planting, to 
carry out a good wheat irrigation practice: 
and 

(2) Any loss of production caused by 
failure to carry out a good wheat irrigation 
practice, except failure of the water supply 
from an unavoidable cause occurring after 
the beginning of planting, will be considered 
as due to an uninsured cause. The failure or 
breakdown of irrigation equipment or 
facilities will not be considered as a failure of 
the water supply from an unavoidable cause. 

f. Acreage which is planted for the 
development or production of hybrid seed or 
for experimental purposes is not insured 
unless we agree in writing to insure such 
acreage. 

g. We may limit the insured acreage to any 
acreage limitation published under any Act of 
Congress, if we advise you of the limit prior 
to planting. 

3. Report of acreage, share, and practice. 

You must report on our form: 

a. All the acreage of wheat in the county in 
which you have a share; 

b. The practice: and 

c. Your share at the time of planting. 

You must designate separately any acreage 
that is not insurable. You must report if you 
do not have a share in any wheat planted in 
the county. This report must be submitted 
annually on or before the reporting date 
established by the actuarial table. All 
indemnities may be determine on the basis of 
information you submit on this report. If you 
do not submit this report by the reporting 
date, we may elect to determine by unit the 
insured acreage, share, and practice or we 
may deny liability on any unit Any report 
submitted by you may be revised only upon 
our approval 

4. Pnxiuction guarantees, coverage levels, 
and prices for computing indemnities. 

a. The production guarantees, coverage 
levels, and prices for computing Indemnities 
are in the actuarial table. 

b. Coverage level 2 will apply if you do not 
elect a coverage level. 

c. You may change the coverage level and 
price election on or before the dosing date 
for submitting applications for the crop year 
as established by the actuarial table. 

5. Annual premium. 

a. The annual premium is earned and 
payable at the time of planting. The amount 
is computed by multiplying the production 
guarantee limes the price election, times the 
premium rate, times the insured acreage, 
times your share at the time of planting, times 
the applicable premium adjustment 
percentage contained in the following table. 
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Premium Adjustment Table ‘ 

(Percent adjustments for favorable continuous insurance eicpenence] 


Numbers of years continuous experience through previous year 


1 

2 

3 

4 

5 

6 

7 

e 

9 

10 

11 

12 

13 

14 


Percentage adfustment factor for currerrt crop year 


Lost ratto* throi^jh prevlout crop year 

100 

95 

95 

90 

90 

65 

00 

75 

70 

70 

65 

65 

60 

60 

55 

lo .40 ................_.......... 

100 

100 

95 

95 

90 

90 

90 

85 

80 

60 

75 

75 

70 

70 

65 

.41 10.60 .. 

100 

100 

95 

95 

95 

95 

95 

90 

90 

90 

65 

65 

60 

80 

75 

J1 to 80........ 

100 

100 

95 

95 

95 

95 

95 

95 

90 

90 

90 

90 

85 

85 

65 

ai 10 1.09.. 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 


(Peroeril adjustments for unfavorable ineurarioe experiecice] 


Numbers of loss years through previous year * 


1 

2 

3 

4 

5 

6 

7 

6 

9 

10 

11 

12 

13 

14 


Percentage adjustment (actor lor ct^ent crop year 


Lost ratio * ttvough previoua crop year 






1.10 10 1.19.. 

100 

100 

100 

102 

104 

190 10 iXk ...-.-. .. 

100 

100 

100 

104 

106 

1 40 tft 1 ^ ^ . ... 

100 

100 

100 

106 

116 

1 70 tn 1 M '. .. 

100 

100 

100 

112 

122 

9 00 to 9 4fl.... 

100 

100 

100 

116 

128 

9 SO to a 94..... 

100 

100 

100 

120 

134 

3 95 to 3 99 . . ... . 

100 

100 

105 

124 

140 

4 00 to 4 99..-. 

100 

too 

110 

128 

146 

S 00 to 5 99....... 

100 

100 

115 

132 

152 

6.00 and up__....... ...... ........ 

100 

100 

120 

136 

158 


106 

106 

110 

112 

114 

116 

118 

120 

122 

124 

126 

112 

116 

120 

124 

128 

132 

136 

140 

144 

148 

152 

124 

132 

140 

146 

156 

164 

172 

180 

166 

196 

204 

132 

142 

152 

162 

172 

182 

192 

202 

212 

222 

232 

140 

152 

164 

176 

186 

200 

212 

224 

236 

248 

260 

146 

162 

176 

190 

204 

218 

232 

2A6 

260 

274 

286 

156 

172 

186 

204 

220 

236 

252 

266 

2B4 

300 

300 

164 

162 

200 

216 

236 

254 

272 

290 

300 

300 

300 

172 

192 

212 

232 

252 

272 

292 

300 

300 

300 

300 

180 

202 

224 

246 

266 

290 

300 

300 

300 

300 

300 


' For premium adHistmeot purposes, ortly the years dunng vwhich premiums were earned shaii be oortsidered. 

■ Loss Ratio means tne ratio of mdemrsty^ies) paid to premmnMS) earned 

’ Ontv tne most recent 16 crop years shall be used lo determine the number of “Loss Years.** (A crop year is deten nin ed to be a “Loss Year'' when the amount of indemnity for tfw year 
sxceeda me premium tor me yeer.) r 


b. Interest will accrue at the rate of one 
and one-half percent (1 V^%] simple interest 
per calendar month, or any part thereof, on 
any unpaid premium balance starting on the 
first day of the month following the first 
premium billing date. 

c. Any premium adiustment applicable to 
the contract will be transferred to: 

(1) The contract of your estate or surviving 
spouse if you die; 

(2) The contract of the person who 
succeeds you if such person had previously 
participated in the farming operation; or 

(3) Your contract if you stop farming in one 
county and start fanning in another county. 

d. If participation is not continuous, any 
premium will be computed on the basis of 
previous unfavorable insurance experience 
but not premium reduction under section 5a 
will be applicable. 

6. Deductions for debt. 

Any unpaid amount due us may be 
deducted from any indemnity payable to you 
or from any loan or payment due you under 
any Act of Congress or program administered 
by the United States Department of 
Agriculture or its Agencies. 

7. Insurance period. 

a. Insurance attaches when the wheat is 
planted except that, in counties with an April 
15 cancellation date, insurance of fall planted 
wheat attaches on April 16 following 
planting, if there is an adequate stand on this 
date to produce a normal crop. 

b. Insurance ends at the earliest of: 

(1) Total destruction of the wheat: 

(2) Combining, threshing, or removal from 
the field; 


(3) Final adjustment of a loss; or 

(4) The date shown below of the calendar 
year in which wheat is normally harvested: 

(a) Alaska.September 25; 

(b) All other states.October 31. 

8. Notice of damage or loss. 

a. In case of damage or probable loss: 

(1) You must give us written notice if: 

(a) During the period harvest, the wheat on 
any unit is damaged and you decide not to 
further care for or harvest any part of it; 

(b) You want our consent to put the 
acreage to another use: or 

(c) After consent to put acreage to another 
use is given, additional damage occurs. 

Insured acreage may not be put to another 
use until we have appraised the wheat and 
given written consent. We will not consent to 
another use until it is too late to replant. You 
must notify us when such acreage is put to 
another use. 

(2) If you anticipate a loss on any unit, you 
must give us notice: 

(a) At least 15 days before the beginning of 
harvest; or 

(b) Immediately, if probable loss is later 
determined. A representative sample of the 
unharvested wheat (at least 10 feet wide and 
the entire length of the field) must be left 
intact for a period of 15 days from the date of 
notice, unless we give you written consent to 
harvest the sample. 

(3) In addition to the notice required by this 
section, if you are going to claim an 
indemnity on any unit, we must be given 
notice not later than 30 days after the earliest 
of: 


(a) Total destruction of the wheat on the 
unit: 

(b) Harvest of the unit: or 

(cj The date for the end of the insurance 
period. 

b. You must obtain written consent from us 
before you destroy any of the wheat which is 
not to be harvested. 

c. We may reject any claim for indemnity if 
any of the requirements of this section or 
section 9 are not complied with. 

9. Claim for indemnity. 

a. Any claim for indemnity on a unit must 
be submitted to us on our form not later than 
60 days after the earliest of: 

(1) Total destruction of the wheat on the 
unit: 

(2) Harvest of the unit; or 

(3) The date for the end of the insurance 
period. 

b. We will not pay any indemnity unless 
you: 

(1) Establish the total production of wheat 
on the unit and that any loss of production 
has been directly caused by one or more of 
the insured causes during the insurance 
period; and 

(2) Furnish all information we require 
concerning the loss. 

c. The indemnity will be determined on 
each unit by: 

(1) Multiplying the insured acreage by the 
production guarantee: 

(2) Subtracting therefrom the total 
production of wheat to be counted (see 
section 9e): 

(3) Multiplying the remainder by the price 
election; and 
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(4) Multiplying this result by your share. 

d. If the information reported by you results 
in a lower premium than the actual premium 
determined to be due. the indemnity win be 
reduced proportionately. 

e. The total production to be counted for a 
unit will include all harvested and appraised 
production. 

(1) Mature wheat production which 
otherwise is not eligible for quality 
adjustment will be reduced .12 percent for 
each .1 percentage point of moisture in excess 
of 13.5 percent: or 

(2) mature wheat production which, due to 
insurable causes, has a test weight of less 
than 53 pounds per bushel or. as determined 
by a licensed grain grader in accordance with 
the Official United States Grain Standards, 
contains more than 10 percent kernel 
damage: more than 12 percent shrunken 
kernels; more than 6 green garlic bulblets or 
an equivalent of dry or partly dry garlic 
bulblets in a 1000-gram sample; or is smutty 
or ergoty. will be adjusted by: 

(a) Dividing the value per bushel of the 
insured wheat by the price per bushel of U,S. 
No. 2 wheat: and 

(b) Multiplying the result by the number of 
bushels of such wheat. 

The applicable price for No. 2 wheat will 
be the local market price on the earber of the 
day the loss is adjusted or the day the 
insured wheat is sold. 

(3) Any harvested production from other 
crops growing in the wheat will be counted 
as wheat on a weight basis. 

(4) Appraised pi^uction to be counted will 
indude: 

(a) Potential production lost due to 
uninsured causes and failure to follow 
recognized good wheat farming practices; 

(b) Not less than the guarantee for any 
acreage which is abandoned or put to another 
use without our prior written consent or 
damaged solely by an uninsured cause: 

(c) Any unharvested production. 

(5) Any appraisal we have made on insured 
acreage for which we have given written 
consent to be put to another use will be 
considered production unless such acreage: 

(a) Is not put to another use before harvest 
of wheat becomes general in the county; 

(b) Is harvested; or 

(cj is further damaged by an insured cause 
before the acreage is put to another use. 

(6) We may determine the amount of 
production of any unharvested wheat on the 
basis of field appraisals conducted after the 
end of the insurance period. 

(7) When you have elected to exclude hail 
and fire as insured causes of loss and the 
wheat is damaged by hail or fire, appraisals 
for uninsured causes will be made in 
accordance with Form FCI-7B. ‘‘Request To 
Exclude Hail and Fire*’. 

(8) The commingled production of units will 
be allocated to such units in proportion to our 
liability on the harvested acreage of each 
unit. 

f. You must not abandon any acreage to us. 

g. You may not bring suit or action against 
us unless you have complied with all policy 
provisions. If a claim is denied, you may sue 
us in the United States District Court under 
the provisions of 7 U.S.C. 1508(c). You must 
bring suit within 12 months of the date notice 
of denial is mailed to and received by you. 


h. We will pay the loss within 30 days after 
we reach agreement with you or entry of a 
final judgment. In no instance will we be 
liable for interest or damages in connection 
with any claim for indemnity, whether we 
approve or disapprove such claim. 

i. If you die. disappear, or are judicially 
declared incompetent, or if you are an entity 
other than an individual and such entity is 
dissolved after the wheat is planted for any 
crop year, any indemnity %vill be paid to the 
personfs) we determine to be beneficially 
entitled thereto. 

j. If you have other fire insurance, fire 
damage occurs during the insurance period, 
and you have not elected to exclude fire 
insurance fri>m this policy, we will be liable 
for loss due to Bre only for the smaller of: 

(1) The amount of indemnity determined 
pursuant to this contract without regard to 
any other insurance; or 

(2) The amount by which the loss from fire 
exceeds the indemnity paid or payable under 
such other insurance. For the purposes of this 
section, the amount of loss from fire will be 
the difference between the fair market value 
of the production on the unit before the fire 
and after the fire. 

10. Concealment or fraud. 

We may void the contract on all crops 
insured without affecting your liability for 
premiums or waiving any right, including the 
right to collect any amount due us if. at any 
time, you have concealed or misrepresented 
any material fact or committed any fraud 
relating to the contract. Such voidance will 
be effective as of the beginning of the crop 
year with respect to which such act or 
omission occurred. 

It. Transfer of right to indemnity on 
insured share. 

If you transfer any part of your share 
during the crop year, you may transfer your 
right to an indemnity. The transfer will be on 
our form and approved by us. We may collect 
the premium &om either you or your 
transferee or both. The transferee will have 
all rights and responsibilities under the 
contract 

12. Assignment of indemnity. 

You may assign to another party your right 
to an indemnity for the crop year, only on our 
form and with our approval. The assignee 
will have the right to submit the loss notices 
and forms required by the contract 

13. Subrogation. (Recovery' of loss from a 
third party.) 

Because you may be able to recover all or 
part of your loss from someone other than us. 
you must do all you can to preserve any such 
rights. If we pay you for your loss then your 
right of recovery will at our option belong to 
us. If we recover more than we paid you plus 
our expenses, the excess will be paid to you. 

14. Records and access to farm. 

You must keep, for two years after the time 
of loss, records of the harvesting, storage, 
shipment, sale or other disposition of all 
wheat produced on each unit including 
separate records shovving the same 
information for production from any 
uninsured acreage. Any person designated by 
us will have access to such records and the 
farm for purposes related to the contract 

15. Life of contract: cancellation and 
termination. 


a. This contract will be In effect for the 
crop year specified on the application and 
may not be canceled for such crop year. 
Thereafter, the contract will continue in force 
for each succeeding crop year unless 
canceled or terminated as provided in this 
section. 

b. This contract may be canceled by either 
you or us for any succeeding mp year by 
giving written notice on or before the 
cancellation date preceding such crop year. 

c. This contract will terminate as to pny 
crop year if any amount due us on this or any 
other contract with you is not paid on or 
before the termination date preceding such 
crop year for the contract on which the 
amount is due. The date of payment of the 
amount due: 

(1) If deducted from an indemnity will be 
the date you sign the claim; or 

(2) If deducted from pa3rment under another 
program administered by the United States 
Department of Agriculture will be the date 
both the payment imder such other program 
and set off were approved. 

d. The cancellation and termination dates 
are: 


SM« and county 


TarminaAon 
data lor 


AS Ataaka co u nflaa axcapi 
Malanuslua-SutSna: Aia- 

moaa. Cona^ Coattta. 
Rio Grande, and S&gMdhe 
Countiae. Cotorado; Maine: 
Mirmaaota; Daniels. Rooae- 
van. Sheridan and VaSey 
Counlea, 

Hampahva; 

Coraon, Waheorth. Ed¬ 
munds. FaiA. Spink. 

O aadM. Jerauld. Aumra. 
Douglas and 8on Homme 
Counties, South Dakota 
and aM South Dakota ooun- 
ties lying north and east 

thereol; Vermont and 

T r a mp aataa u . Jackaon. 
Wood. Portage. Waupaca. 
Outagamie. Broam, and 
Kaaraunaa Courroaa, Wla- 


Apr. IS. 


countiaa lyhii 
west tharaol. 


ArchuMa. Cuatar, Delta. Do- 
loraa. E^. GmMti. 
QrindL U Plaia. Meta. 
Moffat Mo nt aiu r m . Morv 
troaa. Quay. Prtkm. Rio 
Blanca Routt and San 
Miguel Countiaa, Colorado 
and aN other South Dakota 
countiaa. 

All other Colorado oounSes. 
Kanaaa. Haw Medoo. Okla¬ 
homa and Texas. 
CortnacAcul: Ptyrrxiuih. Charo- 
kea, Buena Vlata. Pocahorv 

Frankim. Butler. Black 
Hawk, Buchanan, Daiawara 
arkl Dubuque Countiaa. 
Iowa and aS Iowa counbaa 
lying north thereof; Maiaa- 
chuaatts; aS other Montana 
oouneaa; New York; Rhode 
lei^ and Wyoming. 
Malanuaka-Suaitna County. 
Alaska; Anzona; Cahfomia: 
Idaha Nevada: Oregon: 
Utah and W a ahingtorv 
AM other Iowa counSea: aM 
other Wlaoonain counbaa; 


Sept IS 
Nov. aa 


Au» 31. 
Nov. 30. 


Do. 


Sept 30. 
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e. If you die or are fudtdaUy declared 
incompetent or if you are an entity other 
than an imfividual and auch entity is 
dissolvedi the contract will* terminate as of 
the date of death, iudicial declaration, or 
dis8oliitihiL.iA7Mnetref; if auch event occurs 
after insurance attaches for any crop year, 
the contract will continue in force through the 
crop year and terminate at the and thereof. 
Death of a partner in a partnership arill 
di&aolvt the partnership unless the 
partnership agreement provides otherwise. If 
two or more persons having a foint interest 
are insured jointly, death of one of the 
persons will dissolve the joint entity. * 

f. The contract will terminate if no premium 
is earned for five consecutive years. 

la Contract changes. 

We may change any terms and provisions 
of the contract ftim year to year. If your price 
election at which indemnities are computed 
is no longer offered, the acfuartal table will 
provide the price election which you are 
deemed to have elected. AU contract changes 
will be available at your service office by 
December 31 prececHng Che cancellation date 
for counties with an April 15 cancellatioa 
date and by May 31 preceding the 
cancellation date for all other counties. 
Acceptance of any changes will be 
conclusively presumed in the absence of any 
notice from you to cancel the contract 

17. Meaning uf terma. 

For the purposes of wheat crop insurance: 

a. ^Actuarial table'* means the forms and 
related material for the crop year approved 
by us which are available for public 
inspection in your service office, and which 
show the production guarantees, coverage 
levels, premium cates, prices Cor computing 
indemiiUias. practices, insurable and 
uninsurable acreage, and related information 
regarding wheat insuranx^a in the county. 

b. "County** means the county shown on 
the application and any additional land 
located in a local producing area bordering 
on the county, as shown by the actuarial 
table. 

c. "Crop year** means the period within 
• which the wheat is nonn^y grown and is 

designated by the calendar year in which the 
whe^t is normally harvested 

d. "Harvest** means the completion of 
combining or threshing of wheat on the unit 

e. "Insurable acreage" means the land 
classified as insurable by us and shown as 
such by the actuarial table. 

f. "Insured" means the person who 
submitted the application accepted by us. 

g. "Person** means an individual, 
partnership, association, corporation, estate, 
trust, or other business enterprise or legal 
entity and wherever applicable, a State, a 
political subdivision of a State, or any agency 
thereof. 

h. "Service office** means the office 
servicing your contract as shown on the 
applicatiim for insurance or such other 
approved office as may be selected by you or 
designated by us. 

t ‘Tenant" means a persona who rente 
land from another person for a share of the 
wheal or a share of the proceeda thaieffom. 

i- "Unit** means all insurable acreage of 
wheat in the county on the date of planting 
foi the crop yean 


(1) In which you have a 100 percent share: 
or 

(2) Which is owned by one entity and 
operated by another entity on a share basis. 

Land rented for cash, a fixed commodity 
payment, or any consideration other than a 
share in the wheat on such land will be 
considered as owned by the lessee. Land 
which would otherwise be one unit may be 
divided according to applicable guidelines on 
file in your service office or by written 
agreement with us. Units will be determined 
when the acreage is reported. Errors in 
reporting units may be corrected by os to 
conform to applicable guidelines when 
adjusting a loss. We may consider any 
acreage and share thereof reported by or for 
your spouse or child or any member of your 
houael^d to be your bona fide ahare or the 
bona fide share of any other person having 
an interest therein. 

18. Descriptive headings. 

The descriptive headings of the various 
policy terms and conditions cure formulated 
for convenience only and are not intended to 
affect the construction or meaning of any of 
the provisions of the contract. 

19. Determinations. 

All determinations required by the policy 
shall be made by us. If you disagree vrilh our 
determinatUma, you may obtain 
reconsideration of or appeal those 
determinations in accordance with Appeal 
Regulations. 

20. Notices. 

Ail notices required to be given by you 
must be in writing and received by your 
service office within the designate time 
unless otherwise provided by the notice 
requirement Notices required to be given 
immediately may be by telephone or in 
person end confirmed in writing. Time of the 
notice will be detenuined by the time of our 
receipt of the written notice. ^ 

Done in Washington. D.C.. on {uly 11.1984. 
Peter F. Cole. 

Secretary, Federal Crop Insurance 
Corporation. 

Dated: November 15,1984. 

Approved by: 

Edward Hews, 

Acting Manager. 

(FR Doc. S4-aorvi Filed 11~2S-S4; a45 am} 

B4UJNQ COOe 3S10-0S-II 


7CFRPart419 

IDoe. 1343S; Arndt No. If 

Barley Crop Insurance Regulattone 

agency: Federal Crop Insurance 
Corporation, USDA. 
action; Final rule. 

SUMMANY: The Federal Crop Insurance 
Corporation (FCIC) hereby amends, the 
Barley Oop Insurance Regulations (7 
CFR 419). ^ective for the 1985 and 
succeeding crop years by: pl Changing 
the end of insurance period date in 
Alaska to September 25; (2) eliminating 
the **7-day residue*’ provision; 


clarifying specific quality standards 
stated in the policy; (4) c^angmg the 
term '*iiiature proAiction’* to "harvested 
production:" (5> adding the failore of 
irrigation water supply after planting 
because of an unavoidable cause as an 
insured cause of loss; and (6) providing 
procedures for insuring malting barley 
grown under co n tract The intended 
effect of this rule is to update the 
provisions of the contract for insuring 
barley, clarify terminology, add another 
cause of loss, provide for a different 
insurance period in Alaska to conform 
with current farming practices, and 
provide for insurance to be offered on 
malting barley grown under contract 
EFFECTIVE DATE: December 26.1984. 
fon further information contact. 
Secretary, Federal Crop Insurance 
Corporation. U.S. Department of 
Agriculture,. Washin^on, D.C.. 20250, 
telephone (202) 447-3325, 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation No. 1521-1 (December 15, 
1983). This action constitutes a review 
as to the need, currency, clarity, and 
effectiveness of these regulations under 
those procedures. The sunset review 
date established for these regulations is 
February 1.1989. 

Merritt W. Sprague. Manager, FCIC, 
has determined that this action (1) is not 
a major rule as defined by Executive 
Order No. 12291 (February 17.1981), 
because it will not result in: [a) An 
annual effect on the economy of $100 
million or more; (b) major increases In 
costs or prices for consumers, individual 
industries. Federal, State, or local 
governments, or a geographical region: 
or (c) significant adverse effects on 
competition* employment investment 
productivity, innovation, or on the 
ability of U.S.-ba8ed enterprises to 
compete with foreign-based enterprises 
in domestic or export markets; and (2) 
will not increase the Federal paperwork 
burden for individuals, small businesses, 
and other persons. 

The title and number of the Federal 
Assistance Program to which this 
proposed rule applies are: Title—Crop 
Insurance; Number 10.450. 

lliia program ia not subject to the 
provisiona of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
3015, Subpart V, published at 48 FR 
29115 (June 24.1983). 

This action is exempt from die 
proiisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 
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This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

On Tuesday, July 10,1984, FCIC 
published a notice of proposed 
rulemaking in the Federal Register at 49 
FR 28061, proposing to amend the Barley 
Crop Insurance Regulations (7 CFR 419), 
effective for the 1965 and succeeding 
crop years, as follows: 

1. Section 1—Add the failure of 
irrigation water supply because of 
unavoidable cause as an insurable cause 
of loss. 

2. Section 7—Change the date for the 
end of insurance period in Alaska to 
September 25. 

3. Section 8—Eliminate the 7-day 
residue provision. 

4. Section 9e(2)—Clarify specific 
quality standaMs stated in the policy. 
This replaces the grade designation (e.g.; 
U.S. No. 4] contained in current policies 
and states the specific factors which are 
involved in quality determinations. 

5. Section 9e{3)—Change “mature 
production** to “harvested production’* 
to clarify terminology. 

In addition, to provide that malting 
barley grown under contract may be 
insurable, FCIC adds a new subsection 
to the Barley Crop Insurance 
Regulations (7 CFR 419.8) to provide 
procedures for such insurance. 

The public was given 60 days in which 
to submit written comments, data, and 
opinions on the proposed rule. but. none 
were received. Therefore, the proposed 
rule as published is hereby adopted as 
final. 

List of Subjects in 7 CFR Part 419 

Crop insurance; Barley. 

Final Rule 

PART 419—[AMENDED] 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et se^.). 
the Federal Crop Insurance Corporation 
hereby amends the Barley Crop 
Insurance Regulations (7 CFR Part 419), 
elective for the 1985 and succeeding 
crop years, in the following instances; 

1. The authority for 7 CFR Part 419 is: 

Authority: Secs. 506, 510. Pub. L 75-430, 52 
Stat 73, 77. as amended (7 U.S.C. 1506,1516). 

2. 7 CFR 419.7(d) is amended to read: 

§ 419.7 The appllcatton and poHcy. 

***** 

(d) The application for the 1985 and 
succeeding crop years is found at 


Subpart D of Part 400—General 
Administrative Regulations (7 CFR 
400.37, 400.38) and may be amended 
from time to time for subsequent crop 
years. The provisions of the Barley Crop 
Insurance Policy for the 1985 and 
succeeding crop years are as follows: 

DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 
Barley—Crop Insurance Policy 

(This is a continuous contract. Refer to 
section 15.) 

AGREEMENT TO INSURE: We will 
provide the insurance described in this policy 
in return for the premium and your 
compliance with ail applicable provisions. 

Throughout this policy, “you” and “your” 
refer to the insured shown on the accepted 
Application and “we.” “us,” and “our” refer 
to ^e Federal Crop Insurance Corporation. 

Terms and Conditions 

1. Causes of loss. 

a. The insurance provided is against 
unavoidable loss of production resulting from 
the following causes occurring within the 
insurance period: 

(1) Adverse weather conditions: 

(2) Fire; 

(3) Insects; 

(4) Plant disease; 

(5) Wildlife; 

(6) Earthquake; 

(7) Volcanic eruption: or 

(8) Failure of the irrigation water supply 
after planting due to unavoidable causes: 
unless those causes are excepted, excluded, 
or limited by the actuarial table or section 
9e(7). 

b. We will not insure against any loss of 
production due to: 

(1) The neglect, mismanagement, or 
wrongdoing of you, any member of your 
household, your tenants, or employees; 

(2) The failure to follow recognized good 
barley farming practices: 

(3) The impoundment of water by any 
governmental, public or private dam or 
reservoir project; or 

(4) Any cause not specified in section la as 
an insured loss. 

2. Crop, acreage, and share insured. 

a. The crop insured will be barley planted 
for harvest as grain, grown on insured 
acreage, and for which a guarantee and 
premium rate are provided by the actuarial 
table. A mixture of barley with either oats or 
wheat or both planted for harvest as grain 
may also be insured if provided for by the 
actuarial table. The production from such 
mixture will be considered as barley on a 
weight basis. 

b. The acreage insured for each crop year 
will be barley planted on insurable acreage 
as designated by the actuarial table and in 
which you have a share, as reported by you 
or as determined by us. whichever we elect. 

c. The insured share will be your share as 
landlord, owner-operator, or tenant in the 
insured barley at the time of planting. 

d. We do not insure any acreage: 

(1) If the farming practices carried out are 
not in accordance with the farming practices 


for which the premium rates have been 
established; 

(2) Which is irrigated and an irrigated 
practice is not provided by the actuarial table 
unless you elect to insure the acreage as 
noniirigated by reporting it as insurable 
under section 3; 

(3) Which is destroyed and it is practical to 
replant to barley but such acreage is not 
replanted; 

(4) Initially planted after the final planting 
date contained in the actuarial table unless 
you agree in writing on our form to coverage 
reduction; 

(5) Of volunteer barley; 

(6) Planted to a type or variety of barley 
not established as adapted to the area or 
excluded by the actuarial table; or 

(7) Planted with a crop other than barley 
except as provided in section 2a. 

e. If insurance is provided for an irrigated 
practice: 

(1) You must report as irrigated only the 
acreage for which you have adequate 
facilities and water, at the time of planting, to 
carry out a good barley irrigation practice; 
and 

(2) Any loss of production caused by 
failure to carry out a good barley irrigation 
practice, except failure of the water supply 
from an unavoidable cause occurring after 
the beginning of planting, will be considered 
as due to an uninsured cause. The failure or 
breakdown of irrigation equipment or 
facilities will not be considered as a failure of 
the water supply from an unavoidable cause. 

f. Acreage which is planted for the 
development or production of hybrid seed or 
for experimental purposes is not insured 
unless we agree in writing to insure such 
acreage. 

g. We may limit the insured acreage to any 
acreage limitation established under any Act 
of Congress, if we advise you of the limit 
prior to planting. 

3. Report of acreage, share, and practice. 

You must report on our form: 

a. All the acreage of barley in the county in 
which you have a share; 

b. The practice; and 

c. Your share at the time of planting. 

You must designate separately any acreage 
that is not insurable. You must report if you 
do not have a share in any barley planted in 
the county. This report must be submitted 
annually on or before the reporting date 
established by the actuarial table. All 
indemnities may be determined on the basis 
of information you submit on this report. If 
you do not submit this report by the reporting 
date, we may elect to determine by unit the 
insured acreage, share, and practice or we 
may deny liability on any unit. Any report 
submitted by you may be revised only upon 
our approval. 

4. PrtKiuction guarantees, coverage levels, 
and prices for computing indemnities. 

a. The production guarantees, coverage 
levels, and prices for computing indemnities 
are contained in the actuarial table. 

b. Coverage level 2 will apply if you do not 
elect a coverage level. 

c. You may change the coverage level and 
price election on or before the closing date 
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for submitting applications for the crop year a. The annual premium is earned and 
as established by the actuarial table. payable at the time of planting. The amount 

5. Annual premium. is computed by multiplying the production 

guarantee times the price election, times the 


premium rate, tiroes the insured acreage, 
times your share at the time of planting, bmes 
the applciable premium adjustment 
percentage contained in the following table. 


Premium Adjustment Table ‘ 


[Parcem adjustments lor levoraMe corrtinuaus msuianGe eiSMnenoe] 



Numbars of yaars-consnuous aa^Moanca through prawoua year 


0 

t 

2 

3 

4 

5 

6 

7 

8 

9 

10 

It 

12 

13 

14 

IS or 
mora 

PmoafttagB adjustment factor for curranT crop yaar 

LoasrMlo* fhrougfr psawouB crop yaor 

oofff .. ,M . 

too 

95 

95 

90 

90 

S5 

80 

75 

70 

70 

65 

65 

60 

80 

55 

90 

21 lo sn ... 

too 

too 

95 

95 

90 

90 

90 

S5 

so 

80 

75 

75 

70 

70 

65 

80 


too 

too 

96 

95 

95 

96 

95 

00 

00 

90 

85 

86 

80 

80 

76 

70 

SI to SO _...._ 

too 

too 

95 

96 

96 

95 

96 

96 

90 

90 

00 

90 

89 

85 

86 

80 


too 

too 

too 

too 

too 

too 

too 

too 

too 

too 

too 

too 

too 

too 

too 

too 


[Percent adiustments for tfifaworabie msteance experierKe} 



Numbars of loas years through pravioua year * 


0 

1 

2 

3 

4. 

5 

6 

7 

8 

8 

10 

11 

12 

13 

14 

15 

Parcantaga adjusUneni fador lor currant crop year 

Loas ratio* through pravlous crop year 
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106 
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190 1 M.- _____ 

ttX) 

too 

100 

104 
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112 

no 

120 

124 

120 

132 

196 

140 

144 

148 

162 

lioatim 

too 

too 

100 

106 

116 

124 

132 

140 

146 

156 

164 

172 

180 

188 

198 

204 

iTotft 1 oa ___ 

too 

too 

100 

112 

122 

132 

142 

152 

162 

172 

162 

192 
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212 

222 

232 

900 10 9 40 __ 

too 

too 

100 

116 

128 

140 

152 

t6« 

176 

166 

200 

212 

224 

236 

248 

260 

2S0tD3 94 ......... 

too 

too 

100 

120 

134 

148 

162 

170 

190 

204 

218 

232 

246 

260 

274 

288 

325 to 3 08. ... 

too 

too 

106 

124 

140 

168 

172 

186 

204 

220 

236 

252 

266 

264 

300 

300 

aootoAoa 

too 

too 

110 
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182 

200 

216 

296 

264 

272 
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300 

300 

300 

50010500 

too 
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115 
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232 

252 
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292 

300 

300 

300 

300 

800 and up.... 

100 

100 

120 
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156 

180 

202 

224 

246 

268 

290 

300 

300 

300 

300 

300 



* For premium adKiaiment purpoeee. ahtf years daring wtiich premium e were oem ed shell be cortsideretf. 

‘ Lose Peeo means fhe r«tto ol tndenwMly(iesj paid to premkimfs) earned. 

* Only the moaz recent TS crop years Shan be ueed to determine Sm number of “loaa Yeera”. (A crop year e daiarmine d lo be a *l.oat Year* whan the amount of indemnity lor the year 
•ccaedi Vm-pminum tor ina year.) 


b. Interest will accrue at the rate of one 

and one-half percent simple interest 

per calendar month, or any part thereof, on 
any unpaid premium balance starting on the 
first day of the month following the first 
premium billing date. 

c. Any premium adjustment applicable to 
the contract will be transferred to: 

(1) The contract of your estate or stxrviving 
spouse if you die; 

(2) The contract of the person who 
succeeds you if such person had previously 
participated in the farming operation: or 

(3) Your contract if you atop fanning in one 
county and start fanning in another county. 

d. [f participation is not continuous, any 
premium will be computed on the basis of 
previous unfavorable insurance experience 
but no premium reduction under section 5a 
will be applicable. 

6. Deductions for debt. 

Any unpaid amount due us may be 
deducted from any indemnity payable lo you 
or from any loan or payment due you under 
any Act of Congress or program administered 
by the United States Department of 
Agriculture or its Agencies. 

7. Insuraxu^e period. 

a. Insurance attaches when the barley is 
planted except that in counties with an April 
15 cancellation date, insurance on fall 
planted barley will attach April 16 following 


planting, provided there is an adequate stand 
on this dale to produce a normal crop. 

b. Insurance ends at the earliest of. 

(1) Total destruction of the barley; 

(2) Combining, threshing, or removal &om 
the field; 

(3) Final adjustment of a loss: or 

(4) The date shown below of the calendar 
year In which the barley is normally 
harvested: 

(a) Alaska.....September 25: and 

(b) All other states.October 31. 

8. Notice of damage or loss. 

a. In case of damage or probable loss: 

(1) You must give us written notice if 

(a) During the period before harvest, the 
barley on any unit is damaged and you 
decide not to further care for or harvest any 
part of it; 

(b) You want our consent to put the 
acreage to another use: or 

(c) After consent to put acreage to another 
use is given, additional damage occurs. 

Insured acreage may not be put to another 
use until we have appraised the barley and 
given written consent We will not consent to 
another use until it is too late to replant You 
must notify us when such acreage is pul to 
another use. 

(2) If you anticipate a loss on any unit, you 
must give us notice: 


(a) i At least 15 days before the beginning of 
harvest; or 

(b) Immediately, if probable loss is later 
determined. A representative sample of the 
unharvested barley (at least 10 feet wide and 
the entire length of the field) must be left 
intact for a period of 15 days from the date of 
notice, unless we give you written consent to 
harvest the sample. 

(3) 111 addition to the notices required by 
this section, if you are going to claim an 
indemnity on any unit, we must be given 
notice not later than 30 days after the earliest 
of: 

(a) Total destruction of the barley on the 
unit; 

(b) Harvest of the unit; or 

(c) ,The calendar date for the end of the 
Insurance period. 

b. You must obtain written consent from us 
before you destroy any of the barley which is 
not to be harvested. 

c. We may reject any claim for indemnity if 
any of the requirements of this section oi 
section 9 are not complied with. 

9L Claim for indemnity. 

a. Any claim for indemnity on a unit must 
be submitted to us on our form not later than 
60 days after the earliest of: 

(1) Total destruction of the barley on the 
unit; 

(2) Harvest of the unit: or 
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(3) The calendar date for the end of the 
insurance period. 

b. We will not pay any indemnity unless 
you: 

(1) Establish the total production of barley 
on the unit and that any loss of production 
has been directly caused by one or more of 
the insured causes during the insurance 
period: and 

(2) Furnish ail information we require 
concerning the loss. 

c. The indemnity will be determined on 
each unit by: 

(1) Multiplying the insured acreage by the 
production guarantee: 

(2) Subtracting therefrom the total 
production of barley to be counted (see 
section 9e): 

(3) Multiplying the remainder by the price 
election: and 

(4) Multiplying this result by your share. 

d. If the information reported by you results 
in a lower premium than the actual premium 
determined to be due. the indemnity will be 
reduced proportionately. 

e. The total production to be counted for a 
unit will include all harvested and appraised 
production. 

(1) Mature barley production which 
otherwise is not eligible for quality 
adjustment will be reduced .12 percent for 
each .1 percentage point of moisture in excess 
of 14.5 percent; or 

(2) Mature barley production which, due to 
insurable causes, has,a test weight of less 
than 40 pounds per bushel or. as determined 
by a Federal or State licensed grain grader in 
accordance with the Official United States 
Grain Standards, contains less than 85 
percent sound barley: more than 8 percent 
damaged kernels; more than 35 percent thin 
barley; or more than 5 percent black barley; 
or is smutty, garlicky, or ergoty, will be 
adjusted by: 

(a) Dividing the value per bushel of such 
barley by the price per bushel of U.S. No. 2 
barley; and 

(b) Multiplying the result by the number of 
bushels of such barley. 

The applicable price for No. 2 barley will 
be the local market price on the earlier of the 
day the loss is adjusted or the day such 
barley was sold. 

(3) Any harvested production from other 
crops growing in the barley will be counted 
as barley on a weight basis. 

(4) Appraised production to be counted will 
include: 

(a) Potential production lost due to 
uninsured causes and failure to follow 
recognized good barley farming practices: 

(b) Not less than the guarantee for any* 
acreage which is abandoned or put to another 
use without our prior written consent or 
damaged solely by an uninsured cause; and 

(c) Any unharvested production. 

(5) Any appraisal we have made on insured 
acreage for which we have given written 
consent to be put to another use will be 
considered production unless such acreage; 

(a) Is not put to another use before harvest 
of barley becomes general in the county; 

(b) Is harvested: or 

(c) Is further damaged by an insured cause 
before the acreage is put to another use. 

(6) We may determine the amount of 
production of any unharvested barley on the 


basis of field appraisals conducted after the 
end of the insurance period. 

(7) When you have elected to exclude hail 
and fire as insured causes of loss and the 
barley is damaged by hail or fire, appraisals 
for uninsured causes will be made in 
accordance with Form FCI-78, “Request To 
Exclude Hail And Fire*’. 

(8) The commingled production of units will 
be allocated to such units in proportion to our 
liability on the harvested acreage of each 
unit. 

f. You must not abandon any acreage to us. 

g. You may not bring suit or action against 
us unless you have complied with all policy 
provisions. If a claim is denied, you may sue 
us in the United States District Court under 
the provisions of 7 U.S.C. 1508(c). You must 
bring suit within 12 months of the date notice 
of denial is mailed to and received by you. 

h. We will pay the loss within 30 days after 
we reach agreement with you or entry of a 
final judgment. In no instance will we be 
liable for interest or damages in connection 
with any claim for indemnity, whether we 
approve or disapprove such claim. 

i. If you die. disappear, or are judicially 
declared incompetent, or if you are an entity 
other than an individual and such entity is 
dissolved after the barley is planted for any 
crop year, any indemnity will be paid to the 
personfs) we determine to be beneficially 
entitled hereto. 

j. If you have other fire insurance, fire 
damage occurs during the insurance period, 
and you have not elected to exclude fire 
insurance from this policy, we will be liable 
for loss due to fire only for the smaller of: 

(1) The amount of indemnity determined 
pursuant to this contract without regard to 
any other insurance: or 

(2) The amount by which the loss from fire 
exceeds the indemnity paid or payable under 
such other insurance. For the purposes of this 
section, the amount of loss from fire will be 
the difference between the fair market value 
of the production on the unit before the fire 
and after the fire. 

10. Concealment or fraud. 

We may void the contract on all crops 
insured without affecting your liability for 
premiums or waiving any right, including the 
right to collect any amount due us if. at any 
time, you have concealed or misrepresented 
any material fact or committed any fraud 
relating to the contract. Such violence will be 
effective as of the beginning of the crop year 
with respect to which such act oY omission 
occurred. 

11. Transfer of right to indemnity on 
insured share. 

If you transfer any part of your share 
during the crop year, you may transfer your 
right to an indemnity. The transfer must be on. 
our form and approved by us. We may collect 
the premium from either you or your 
transferee or both. The transferee will have 
all your rights and responsibilities under the 
contract. 

12. Assignment of indemnity. 

You may assign to another party your right 
to an indemnity for the crop year, only on our 
form and with our approval. The assignee 
will have the right to submit the loss notices 
and forms required by the contract. 

13. Subrogation. (Recovery of loss from a 
third party.) 


Because you may be able to recover all or a 
part of your loss from someone other than us, 
you must do all you can to preserve any such 
rights. If we pay you for your loss then your 
right of recovery will at our option belong to 
us. If we recover more than we paid you plus 
our expenses, the excess will be paid to you. 

14. Records and access to Farm. 

You must keep, for two years after the time 
of loss, records of the harvesting, storage, 
shipment, sale or other disposition of all 
barley produced on each unit including 
separate records showing the same 
information for production from any 
uninsured acreage. Any person designated by 
us will have access to such records and the 
farm for purposes related to the contract. 

15. Life of contract: Cancellation and 
termination. 

a. This contract will be in effect for the 
crop year specified on the application and 
may not be canceled by you for such crop 
year. Thereafter, the contract will continue in 
force for each succeeding crop year unless 
canceled or terminated as provided in this 
section. 

b. This contract may be canceled by either 
you or us for any succeeding crop year by 
giving written notice on or before the 
cancellation date preceding such crop year. 

c. This contract will terminate as to any 
crop year if any amount due us on this or any 
other contract with you is not paid on or 
before the termination date preceding such 
crop year for the contract on which the 
amount is due. The date of payment of the 
amount due: 

(1) If deducted from an Indemnity %vill be 
the date you sign the claim: or 

(2) If deducted from payment under another 
program administered by the United States 
Department of Agriculture will be the date 
both the payment under such other program 
and set off have been approved. 

d. The cancellation and termination dates 
are: 


State and county 

Cancellation 

dote 

Termination 
dale for 
indebtedness 

New Meadoo. except Taos 
County. OMahome and 
Texas. 

Aug. 31_ 

Aug. 31. 

Kit Carson. Unooln, Ebert. E 
Paso. Puobk). Las Animas 
Counties. Colorado and an 
Colorado counties lying 
south and east thereof and 
Kansas. 

Aug. 31... 

Nov. 30. 

Arkansas, Louisiana. Missouri. 
Mmois, Indiana. New 

Jersey, Ohio. Pennaytvania. 
and an states lying south 
and east thereof. 

Sept 30- 

Sept 30. 

Connecticut Massachusetts 
arxl Now York. 

Sept. 30- 

Nov. 30. 

Arizona. Cakfomia. and Clark 
and Nye Countiee, Nevada. 

Oct 31- 

Nov. 30. 

An other Colorado counties; 
an other Nevada countiee: 
Taos County. New Mexico 
and an other States. 

Apr. 15_ 

Apr. 15. 


e. If you die or are judicially declared 
incompetent, or if you are an entity other 
than an individual and such entity is 
dissolved, the contract will terminate as of 
the date of death, judicial declaration, or 
dissolution. However, if such event occurs 
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after insurance attaches for any crop year, 
the contract will continue in force tiwugh the 
crop year and terminate at the end thereof. 
Death of a partner in a partnership will 
dissolve the partnership unless the 
partnership agreement provides otherwise. If 
two or more persons having a joint interest 
are insured jointly, death of one of the 
persons will dissolve the joint entity. 

f. The contract will terminate if no premium 
is earned for five consecutive years. 

16. Contract changes. 

We may change any terms and provisions 
of the contract from year to year. If your price 
election at which indemnities are computed 
is no longer offered, the actuarial table will 
provide the price election which you are 
deemed to have elected. All contract changes 
will be available at your service office by 
December 31 preceding the cancellation date 
for counties with an April 15 cancellation 
date and by May 31 preceding the 
cancellation date for all other counties. 
Acceptance of any changes will be 
conclusively presumed in the absence of any 
notice from you to cancel the contract 

17. Meaning of terms. 

For the purpose of barley crop insurance: 

a. "Actuarial table*' means the forms and 
related material for the crop year approved 
by us which are available for public 
inspection in your service office, and which 
show the production guarantees, coverage 
levels, premium rates, prices for computing 
indemnities, practices, insurable and 
uninsurable acreage, and related information 
regarding barley insurance in the county. 

b. "County" means the county shown on 
the application and any additional land 
located in a local producing area bordering 
on the county, as shown by the actuarial 
table. 

c. "Crop year" means the period within 
which the barley is normally grown and will 
be designated by the calendar year in which 
the barley is normally harvested. 

d. "Harvest" means the completion of 
combining or threshing of the barley on the 
unit. 

e. "Insurable acreage" means the land 
classified as insurable by us and shown as 
such by the actuarial table. 

f. "Insured" means the person who 
submitted the application accepted by us. 

g. "Person" means an individual, 
partnership, association, corporation, estate, 
trust, or other business enterprise or legal 
entity, and wherever applicable, a State, a 
political subdivision of a Slate, or any agency 
thereof. 

h. "Service office" means the office 
servicing your contract as shown on the 
application for insurance or such other 
approved office as may be selected by you or 
designated by us. 

i. "Tenant" means a person who rents land 
from another person for a share of the barley 
or a share of the proceeds therefrom. 

j. "Unit" means all insurable acreage of 
barley in the coimty on the date of planting 
for the crop year. 

(1) in which you have a 100 percent share; 
or 

(2) Which is owned by one entity and 
operated by another entity on a share basis. 

Land rented for cash, a fixed commodity 
payment, or any consideration other than a 


share in the barley on such land will be 
considered as owned by the lessee. Land 
which would otherwise be one unit may be 
divided according to applicable guidelines on 
file in your service office or by written 
agreement with us. Units will be determined 
when the acreage is reported. Errors in 
reporting units may be corrected by us to 
conform to applicable guidelines when 
adjusting a loss. We may consider any 
acreage and share thereof reported by or for 
your spouse or child or any member of your 
household to be your bona fide share or the 
bona fide share of any other person having 
an interest therein. 

18. Descriptive headings. 

The descriptive headings of the various 
policy terms and conditions are formulated 
for convenience only and are not intended to 
affect the construction or meaning of any of 
the provisions of the contract. 

19. Determinations. 

All determinations required by the policy 
will be made by us. If you disagree with our 
determinations, you may obtain 
reconsideration of or appeal those 
determinations in accordance with Appeal 
Regulations. 

20. Notices. 

All notices required to be given by you 
must be in writing and received by your 
service office within the designated time 
unless otherwise provided by the notice 
requirement. Notices required to be given 
immediately may be by telephone or in 
person and confirmed in writing. Time of the 
notice will be determined by the time of our 
receipt of the written notice. 

3. 7 CFR Part 419 is amended by 
adding a new subsection to read as 
follows: 

$419.8 Matting tMiiiey option. 

(a) Notwithstanding the provisions of 
subsection (d)9c and e of the policy 
found at § 419.7, an insured producer 
may, upon submission and approval by 
the Corporation of a Malting Barley 
Option Amendment, elect to insurd all 
insurable acreage in which the insured 
has a share which is grown under 
contract or agreement with a company 
in the business of buying Malting Barley: 
Providing (1) all acreage of malting 
barley in the county in which the 
insured has a share and which is grown 
under the contract or agreement which 
is executed by both parties before the 
acreage report, must be insured, and (2) 
the Malting Barley Option Amendment 
will be applicable only for the crop year 
for which it is submitted. A new 
Amendment must be submitted for each 
subsequent crop year. 

(b) For those insureds who elect to 
insure malting barley under the Malting 
Barley Option Amendment, all 
provisions of the Barley crop insurance 
policy will apply, except those in 
conflict with the Amendment. The terms 
of the Amendment are: 


U.S. DEPARTMENT OF AGRICULTURE 
Federal Crop InsuraDce Corporation 
FCl- (3-84) 

Barley Crop insurance Policy 

Malting Barley Option Amendment 

Insured's Name - 

Address- 

Contract No.- 

Crop Year- 

Identification No. - 

SSN-Tax- 

It is hereby agreed that a signed Malting 
Barley Option Amendment will be submitted 
to us on or before the final date for accepting 
applications for each crop year you wish to 
insure your malting barley under this 
Amendment and upon our approval, the 
follo%ving terms and conditions will apply: 

(1) You must have a Federal Crop 
Insurance Barley Policy (Basic Policy) in 
force. 

(2) All acreage of malting barley in the 
county in which you have a share grown 
under contract or agreement (contract) with a 
company in the business of buying Malting 
Barley (company) must be insured under this 
Amendment. All other barley acreage will be 
insured under the terms of the basic policy. 
The contract must be executed and binding 
on both the insured and the company before 
the acreage report is due. 

(3) Failure to submit an Amendment for the 
crop year will result in your barley being 
insured under the terms of the basic policy. 

(4) Your production guarantee will be 
based on your actual production history of 
malting barley. 

(5) In lieu of section 9c of the basic policy, 
the indemnity will be determined on each 
unit by; 

a. Multiplying the number of bushels of 
malting barley under contract (not to exceed 
your production guarantee) by your price 
election for malting barley: 

b. Adding to that product the amount 
obtained by subtracting from your production 
guarantee the number of bushels under 
contract, if any. and multiplying that 
remainder by your price election for other 
barley; 

c. Subtracting from this product, the dollar 
amount obtained by multiplying the number 
of bushels of malting barley to count by your 
price election for malting barley plus the 
dollar amount obtained by multiplying the 
number of bushels of barley that does not 
qualify as Malting Barley to count by your 
price election for barley under the basic 
policy;^ and 

d. Multiplying this result by your share. 

(6) In lieu of section 9e of the basic policy, 
the production to count for any acreage 
designated for malting barley will be 
adjusted as follows: 

a. Any mature production which is not 
eligible for quality adjustment under 
subsection (6)(b) will be reduced .12 percent 
for each .1 percentage point of moisture in 
excess of 13.0 percent; 


* To determine Malting Barley to count and 
Barley to count see subsection 9e of the basic 
policy. 
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b. Any mature harvested malting barley 
production, or any appraised production 
which, due to insurable causes, has a test 
weight of less than 48 pounds per bushel or 
as determined by a Federal or State licensed 
grain grader in accordance with the Official 
United States Grain Standards, contains less 
than 95 percent suitable malting types; less 
than 93 percent sound barley; more than 10 
percent thin barley; or more than 2 percent 
black barley; or is smutty, garlicky, or ergoty 
shall be adjusted by: 

(1) Dividing the value of such barley by the 
contract price; and 

(2) Multiplying the results by the number of 
bushels of harvested or appraised production. 

(7) If a 6xed contract price is not included 
in your contract with the company, prior to 
the time the acreage report is due, we will 
determine the contract price. 

(8) Notwithstanding the provision of 
section 17j of the basic policy, we may agree 
that insurable acreage grown under the 
provisions of this amendment will be 
designated as separate unit(s). 

(9) Your premium rate for malting barley 
will be set by the actuarial table. 

(10) All provisions of the basic policy not in 
r onflict with this amendment are applicable. 

(11) The price election is $-per bushel. 

The coverage level election will be the 
election under your basic barley. 

Insured's Signature- 

Date - 

Corporation Representative's 

Signature and code number- 

Date - 

Collection of Information and Data (Privacy 
Act) 

The following statements are made in 
accordance with the Privacy Act of 1974 (5 
U.S.a552(a)).: 

The authority for requesting the 
information to be supplied on this form is the 
Federal Crop Insurance Act, as amended (7 
U.S.C. 1501 et seg.), and the regulations for 
insuring barley under the Barley Crop 
Insurance Regulations (7 CFR Part 419). The 
information requested is necessary for the 
Federal Crop Insurance Corporation (FCIC) 
to process the option to insure malting barley, 
determine the correct premium and 
indemnity, and to determine the correct 
parties to the insurance contract. The 
information may be furnished to FCIC 
contract agencies and contract loss adjusters, 
reinsured companies, other U.S. Department 
of Agriculture agencies. Internal Revenue 
Service. Department of Justice, or other State 
and Federal law enforcement agencies, and 
in response to orders of a court, 
administrative tribunal or opposing counsel 
as evidence in the course of htigation. 

Furnishing the Social Security number is 
voluntary and no adverse actions will result 
from failiue to do so. Furnishing the 
information, other than the Social Security 
number, is also voluntary; however, failure to 
furnish the correct, complete information 
requested other than the Social Security 
Number may result in refection of the option 
for insuring malting barley, and subsequent 
denial of any claim for indemnity which may 
be filed under such option, or may 
substantially delay acceptance of the Malting 
Barley Option, and any subsequent claim for 
indemnity. 


Done in Washington. D.C., on September 
10.1984. 

Peter F. Cole, 

Secretary»Federal Crop Insurance 
Corporation. 

Dated: November 15.1984. 

Approved by; 

Edward Hews. 

Acting Manager 

|FR Doc. s*-^0e792 FiM 11-23^; S:46 ami 
BiLLMQ cooe S41».0S-ai 


7 CFR Part 422 

(Arndt No. 3; Doc. No. 164781 

Potato Crop Insurance Regulations 

AGENCY: Federal Crop Insurance 
Corporation. USDA. 

ACTION: Final rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) hereby amends the 
Potato Crop Insurance Regulations (7 
CFR Part 422), effective for the 1984 and 
succeeding crop years, to provide 
procedures for insuring potatoes planted 
with non-certiHed seed in those counties 
where such potatoes are produced. The 
intended effect of this rule is to amend 
the potato crop insurance policy to 
provide coverage for non-certified seed 
potatoes in certain counties where such 
insurance is offered. 

EFFECTIVE DATE December 26.1984. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington. D.C.. 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Relation 1512-1 (December 15,1983). 
This action does not constitute a review 
under such procedures as to the need, 
currency, clarity, and effectiveness of 
these regulations. The sunset review 
date established for these regulations is 
April 1,1988. 

Merritt W. Sprague. Manager, FCIC. 
has determined that this action (1) is not 
a major rule as defined by Executive 
Order No. 12291 (February 17.1981). 
because it will not result in: (a) An 
annual effect on the economy of $100 
million or more; (b) major increases in 
costs or prices for consumers, individual 
industries. Federal, State, or local 
governments, or a geographical region; 
or (c) significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets; and (2) will not increase 
the Federal paperwork burden for 


individuals, small businesses, and other 
persons. 

The title and number of the Federal 
Assistance Program to which this 
proposed rule apply are; Title—Crop 
Insurance: Number 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
29115 (June 24.1983). 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

On Monday, July 9,1984, FCIC 
published a notice of proposed 
rulemaking in the Federal Register at 49 
FR 27950, to amend the Potato Crop 
Insurance Regulations to provide for 
insurance coverage on acreage planted 
with non-certified seed potatoes. The 
present potato crop insurance policy 
does not provide for coverage on any 
acreage planted with non-certified seed 
potatoes. The potato crop insurance 
program was expanded to include 
several counties in Colorado for the 1984 
crop year. Since potato acreage in 
Colorado is normally planted with non- 
certified seed potatoes, it became 
necessary to amend the potato crop 
insurance regulations to provide for 
insurance coverage on such acreage. 

The public was given thirty days in 
which to submit comments, data, and 
opinions on the proposed rule, but none 
were received. The proposed 
amendment is hereby adopted as final 
rule. 

List of Subjects in 7 CFR Part 422 

Crop insurance; Potatoes. 

Final Rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1561 et seq.], 
the Federal Crop Insurance Corporation 
hereby amends the Potato Crop 
Insurance Regulations (7 CFR Part 422). 
effective for the 1984 and succeeding 
crop years, in the following instances: 

1. The Authority citation for 7 CFR 
Part 422 is: 

Authority: 506, Pub. L 75-430. 52 Stat. 73. 

77. as amended (7 U.S.C. 1506.1516). 
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2. 7 CFR Part 422.7(d) is amended to 
read as follows: 

{ 422.7 The application and policy. 

• • * • * 

(d) The application for the 1984 and 
succeeding crop years is found at 
Subpart D of Part 400—General 
Administrative Regulations (7 CFR 
{ 400.37, i 400.38) and may be amended 
horn time to time for subsequent crop 
years. The provisions of the Potato 
Insurance Policy for the 1984 and 
succeeding crop years are as follows: 

Potato Crop Insurance Policy 

• * * • « 


(1) Planted with non-certified seed, 
except where otherwise provided by the 
actuarial table, * * * 

• * • • * 

Done in Washington. D.C., on October 11. 
1984. 

Peter F. Cole, 

Secretary, Federal Crop Insurance 
Corporation, 

Approved by: 

Edward Hews, 

Acting Manager. 

Dated: November 15,1984. 

(FR Doc. M-<307BS Piled 11-23^; 8:46 ami 
BtLUNQ COOC MlO-Oa^ 


Federal Grain Inspection Service 
7 CFR Part 810 

Revision to the U.S. Standards for 
Com, U.S. Standards for Sorghum, and 
US. Standards for Soybeans 

Correction 

In FR Doc. 84-24082 beginning on page 
35743 in the issue of Wecbiesday, 
September 12,1984, make the following 
correction. 

§810357 [Corrocted] 

On page 35744, in § 810.557, in the 
table, in the third colunm, the fourth line 
under ‘Total (percent)** should have 
read “15.0” instead of ”5.0”. 

WUJMQ COOC 


department of justice 

Immigration and Naturalization 
Service 

8 CFR Part 238 

Contracts with Transportation Lines; 
Addition of America West Airlines, Inc. 

agency: Immigration and Naturalization 
Service, Justice. 


action: Final rule. 


SUMMARY: This rule amends the listing 
of transportation lines which have 
entered into agreements with the 
Service for the preinspection of their 
passengers and crews at locations 
outside the United States by adding the 
name of America West Airlines, Inc. 

effective date: October 25.1984. 

FOR FURTHER INFORMATION CONTACT: 

Loretta J. Shogren, Director. Policy 
Directives and Instructions. Immigration 
and Naturalization Service, 4251 Street, 
NW., Washington. DC 20536. Telephone: 
(202) 633-3048. 

SUPPLEMENTARY INFORMATION: The 

Commissioner of Immigration and 
Naturalization entered into agreement 
with America West Airlines. Inc. to 
provide for the preinspection of their 
passengers and crew as provided by 
section 238(b) of the Immigration and 
Nationality Act, as amended (8 U.S.C. 
1228(b)). Preinspection outside the 
United States facilities processing 
passengers and crew upon arrival at a 
U.S. port of entry and is a convenience 
to the travelling public. 

Compliance with 5 U.S.C. 553 as to 
notice of proposed rulemaking and 
delayed effective date is unnecessary 
because the amendment merely adds 
transportation lines* names to the 
present listing and is editorial in nature. 

This order constitutes a notice to the 
public under 5 U.S.C. 552 and is not a 
rule within the defmition of section 1(a) 
ofE.0.12291. 

List of Subjects in 8 CFR Part 238 

Aliens, Common carriers, Government 
contracts. Inspections, Transportation 
lines. 

Accordingly. Chapter I of Title 8 of the 
Code of Federal Regulations is amended 
as follows: 

PART 238-^ONTRACTS WITH 
TRANSPORTATION LINES 

§238.4 [AMENDED] 

Section 238.4 is amended by adding 
the name America West Airlines, Inc. 
under ”At Calgary.*' 

(Secs. 103 and 238 of the Immigration and 
Nationality Act. as amended: (8 U.S.C. 1103 
and 1226]) 

Dated: November 19.1984. 

Andrew). Carmichael, fr., 

Associate Commissioner, Examinations. 
Immigration and Naturalization Service. 

(FR Ooc. 84-30834 Filed 11-23-84:8 45 em] 

BILUNO CODE 4410-1(MI 


CIVIL AERONAUTICS BOARD 
14 CFR Part 255 

[Economic Regs. ER-'1396; Arndt No. 3 to 
Part 255, Docket 41686] 

Carrier-Owned Computer Reservations 
Systems 

AGENCY: Civil Aeronautics Board. 
action: Final rule. 

SUMMARY: The CAB is adopting 
amendments to its CRS rules that 
require airline computer reservations 
system vendors to disclose current 
display and edit criteria and weights, 
connect points, and data base update 
procedures and formats to all interested 
persons. The Board is also adopting 
amendments governing operation of 
computer systems by airlines to forbid 
the release of computer-generated data 
on a carrier's international flights 
without the consent of that carrier. The 
CAB changes are made at the Board's 
own initiative, to ensure that CRS's do 
not provide unfair competitive 
advantages to their owners or other 
airlines. 

DATES: Adopted: November 9,1984; 
Effective: November 26.1984. 

FOR FURTHER INFORMATION CONTACT: 

Robert D. Young (202) 673-6060, Paul 
Samuel Smith (202) 673-5450. Barry L 
Molar (202) 673-5205 or George S. 
Baranko (202) 673-6011, Civil 
Aeronautics Board, 1825 Connecticut 
Avenue. NW., Washington, D.C. 20428. 

SUPPLEMENTARY INFORMATION: In ER- 
1385. 49 FR 32450, August 15,1984. we 
adopted comprehensive rules governing 
the operation of computerized 
reservations systems by airlines. Among 
other things, the rules preclude use of 
carrier identity factors (bias) to order 
flight displays, forbid unjustly 
discriminatory CRS access prices, 
require the disclosure of display criteria, 
and require the distribution of sales data 
generated by a CRS to carriers 
participating in that system. 

In EDR-476. 49 FR 35507, September 
10,1984, we proposed two modifications 
which we believed would improve the 
operation of our rules. First, we 
proposed to require vendors to disclose 
criteria for selection and display of 
information to any interested person, 
not just airlines and agents. 

We have received comments on this 
proposal from American Airlines, Inc., 
Continental Airlines, Inc., the Regional 
Airline Association (RAA), Trans World 
Airlines, Inc., United Airlines. Inc., and 
USAir, Inc. Reply comments were filed 
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by Delta Air Lines. Inc. and Pan 
American World Airways. Inc. 

We are adopting the rule as proposed. 
No party has offered good reasons why 
it should not be adopted and we are 
confident it will result in significant 
benefits to the public. 

In EDR-476 we also proposed to limit 
the information CRS vendors must 
disclose to participating carriers. 
American. Pan Am and USAir 
commented on this proposal as well. In 
addition. Air France. Air New Zealand. 
British Airways. KLM Royal Dutch 
Airlines and Viacao Aerea Rio- 
Grandense (Varig) filed comments. 

Reply comments were filed by Japan 
Airlines Company. Ltd. and Lufthansa 
German Airlines (jointly), Northwest 
Airlines. Inc., Sabena Belgian World 
Airlines and Swiss Air Transport 
Company, Ltd. 

While we are adopting the rule 
essentially as proposed, we find that it 
must be more carefully explained and its 
application clarified. As is more fully 
explained below, the rule will prohibit a 
CRS vendor from disclosing the 
international marketing data of any 
carrier without its consent. 

Disclosure of Edit and Display Criteria 
to Interested Persons 

Only TWA and Delta opposed our 
proposal to require CRS vendors to 
disclose, edit and display criteria to any 
interested person, not just subscribers 
and participating carriers. In their view 
the need was to distribute the 
information to any prospective 
participants in such systems, i.e.. travel 
agents or air carriers, but not to any 
other interested persons. 

Our difficulty with this approach is 
that it would be far less beneficial to the 
public than the rule we have proposed. 
While the benefits of enabling non¬ 
participating carriers and prospective 
subscribers to compare systems would 
be achieved, other benefits we identified 
would be lost. Specifically, our proposal 
would expand the number of persons 
monitoring CRS practices and increase 
the probability of having abuses of CRS 
power brought to the attention of the 
monitoring agency. In addition, our rule 
would permit consumer groups to 
compare the service of the various 
CRS’s, make recommendations on the 
best systems, and enhance public 
familiarity with these systems so that 
consumers may better judge the quality 
of service rendered. Moreover, neither 
TWA nor Delta attempted to 
demonstrate that disclosure to any 
interested person would be costly or a 
significant additional burden to CRS 
vendors. 


Most of the comments we received 
related to an alternative disclosure 
requirement that would have required 
CRS owners to distribute information on 
display criteria and format rules to all 
participating carriers and subscribing 
agents, rather than only to those that 
request it. as currently required. 
American and Delta opposed the 
proposal as unduly burdensome. 
Requiring CRS vendors to mail notice of 
any minor change in display or editing 
criteria would involve a massive 
distribution, since there are more than 
6.600 travel agency subscribers and 
participating carriers. Such a process 
would be costly and. in all likelihood, 
the vast majority of subscribers would 
quickly discard this information. 

Moreover. American indicated that it 
intends to make the information readily 
available to anyone with access to a 
SABRE set. which includes almost all 
major air carriers, by means of a single 
SABRE entry. This CRS display will be 
dated so that carriers will be able to 
note when changes in the information 
occurred. In its comments United 
indicates that it too plans to distribute 
information through its CRS. It was not 
opposed to full distribution so long as 
disclosure through its CRS is adequate. 

Only Continental and RAA indicated 
support for a universal disclosure 
provision. Both parties* positions were 
based upon the view that it would be 
more of a burden on carriers and agents 
to initiate requests than for CRS vendors 
to provide for universal disclosure. 

We will not require universal 
disclosure at this time. Information on 
display criteria might be useful to all 
participating carriers and subscribers, 
but supporters of this alternative have 
not shown that all will be equally 
interested. A rule that requires 
disclosure only to persons who request 
information assures that CRS vendors 
are required to disclose the information 
only to those that are truly interested. 

Likewise, proponents of the 
alternative have not convinced us that a 
disclosure-on-request rule will put an 
unfair burden on subscribers and 
participating carriers. As we noted in 
ER-1385, these persons are free to make 
requests for continuous updating of 
information on displays. ER-1365 at 27. 
Indeed, such a request for continuous 
updating might be incorporated into 
subscriber or participation contracts. In 
these circumstances we will not impose 
further burdens on vendors by requiring 
them to provide their display 
information without regard to the 
interest of the recipient. 

The only other matter that has been 
raised with respect to our disclosure 
rule is USAir’s conunent that the word 


“points’* should be changed to “flights” 
in § 255.4(c](3)(iii). Actually, the word 
“flights” was used in our initial CRS 
rule. The change to the ''points’* in EDR- 
476 was inadvertent and the rule will be 
revised as USAir suggests. 

Disclosure of International Marketing 
Data 

Our proposal to preclude CRS vendors 
and participating carriers from releasing 
marketing, booking and sales data they 
generate or receive relating to 
international operations of any carrier, 
absent authorization to do so, generated 
substantial opposition. Much of it is 
based upon an inadvertent implication 
in the preamble that the proposed rule 
would give U.S. carriers marketing 
information on foreign carriers, but 
allow U.S. carriers to prohibit CRS 
vendors from giving foreign carriers 
marketing data concerning their 
services. The text of the proposal, 
however, was written more broadly. It 
provided that any carrier would be free 
to preclude the release of data 
pertaining to its international 
operations. 

Air France. Air New Zealand. Varig, 
)AL. Lufthansa, and Swissair indicated 
that they oppose any interpretation of 
the rule that would allow a U.S. flag 
carrier, but not a foreign flag carrier, to 
preclude CRS vendors from distributing 
its marketing data without its consent. 
Most of these carriers maintained that 
they are neither more nor less entitled to 
the data than are U.S. carriers, and that 
U.S. carriers are not disadvantaged in 
their countries, contrary to the sweeping 
assertions to that effect in EDR-476. 
They vieWed our proposal as an 
affirmative attempt to handicap them in 
their competition with U.S. carriers. 
However, they indicated that if the rule 
were interpreted to allow any carrier to 
preclude the release of its information 
relating to international service, they 
would generally support it. 

We did not intend, in the rule as 
proposed, to disadvantage foreign 
carriers vis-a-vis their U.S. competitors. 
The suggestion to the contrary in the 
preamble was due to an editorial error. 
The text of the proposals, however, 
properly stated the intended result. It 
provided that the obligation to distribute 
marketing information on domestic 
services extends only to participating 
U.S. carriers and that any carrier may 
preclude the release of information on 
its foreign operations to another carrier 
without its consent. 

This result strikes a suitable balance 
between the need to protect U.S. 
carriers from significant disavantage 
and the need to ensure basic fairness in 
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dealing with foreign carriers. U.8. 
carriers are at a disadvantage in 
marketing their services in some foreign 
countries. These problems have been the 
subject of discussions between the U.S. 
and certain governments for some time. 
Some have been raised in other 
proceedings. See ATC Exhibit 118 in 
Docket 38595. For example, certain 
foreign carriers assert that because 
travel agents in their countries use 
multiaccess systems (MAARS). there is 
no potential for them to gain an 
informational advantage over their U.S. 
competitors. MAARS systems are 
basically switches that allow the user to 
see the internal systems of each of the 
carriers participating in that system. In 
principle, the user will book 
reservations in the internal system of 
the carrier providing transportation. 

The practice, however, may be quite 
different. Because virtually all carriers 
include information on the services of 
other carriers in their systems for 
interlining and other purposes, a user 
may “camp", i.e., make all its 
reservations, in the system of just one 
carrier. That has sometimes ocoirred 
with Tymshare’s MAARS system, which 
is used here. When this happens the 
carrier whose system is used will have 
good information on the number of 
bookings an agent is making on its 
competitors. Therefore, while the quality 
of information the foreign carrier has on 
its U.S. competitors will vary from case 
to case, and in some instances it may 
not be very good at all. we are confident 
that our concern that U.S. carriers may 
be disadvantaged is warranted. We 
reject, then, the assertions of British 
AirWhys. KLM. Sabena and several 
other carriers that there is no basis for 
our proposal. 

There is a clear potential for 
disadvantaging U.k flag carriers if we 
make the marketing information 
available to foreign carriers. Foreign 
carriers will gain valuable marketing 
data relating to the U.S. market, in 
measures that are vastly 
disproportionate to their participation in 
CRS systems and any competitive 
disadvantage they may face if the 
information is not disclosed. Given the 
absence of any reciprocal obligation to 
disclose marketing data generated in 
their own countries, the conclusion that 
y s. carriers could be harmed is 
inescapable. These considerations are at 
work in §§ 241.19-6 and 399.10 of our 
regulations (CFR Title 14) that restrict 
foreign carrier access to other types of 
U.S. carrier marketing data. The parallel 
we drew to those regulations is. 
therefore* appropriate. The assertion of 
various commenters that our rules are 


only based on the fact that foreign 
carriers do not contribute data, and 
therefore should not benefit from the 
end result, gives our rules an 
unjustifiably narrow focus. 

We do not intend, despite the urging 
of TWA and Pan Am, to use CRS 
regulation as a means to resolve foreign 
market access issues. We also reiterate 
our previous statements that these 
proceedings are not to be turned into a 
weapon to redress complaints of U.S. 
carriers against foreign carriers. 

Rather, we seek first to prevent 
competitive abuses of CRS vendor 
market power, and second, having 
adopted general rules to achieve Uie 
first objective, to ensure that our rules 
do not themselves distort competition. 
British Airways suggests that our basic 
marketing data rule is broader than 
necessary to achieve our first objective. 
It maintains that if CRS ownership 
allows carriers an unfair advantage over 
competitors because of access to 
information on the markets the carriers 
serve, the solution is to require the CRS 
vendor to release marketing data in the 
markets where it competes. 

The weakness of this approach is that 
CRS-generated information does not 
cover only the markets currently served 
by the vendor. It also gives the vendor 
information on other markets, allowing 
the CRS vendor to assess entry 
opporiunities. Furthermore, sources of 
interline traffic may be revealed. Given 
the wide variety of possible uses of such 
data, the only solutions open to us are 
either precluding CRS vendors from 
generating such information or placing 
everyone on an equal footing by 
requiring its release* Having determined 
that precluding the gneration or use of 
such information is not feasible, see 
EDR-466C. 49 FR11844. March 27.1984 
at 35. the solution is to require 
disclosure. 

In light of the potential harm to U.S. 
carriers and the need to ensure even- 
handed treatment for foreign carriers, 
we find that the best resolution is to 
prevent the disclosure of CRS generated 
marketing data in foreign air 
transportation without the concerned 
carrier's consent. This approach 
generally ensures that neither U.S. nor 
foreign carriers gain a competitive 
advantage because of access to 
sensitive marketing information. The 
only instance where this may not be true 
is where a carrier competes with a CRS 
vendor carrier in an international 
msu'ket. In that case, the CRS vendor 
will have information on the other 
carrier, but the reverse will not be true. 

If the carrier does not enjoy a 
comparable advantge in its home 


country, there will be some imbalance in 
the relative positions of the carriers. 

Given the fact that the two largest 
CRS carriers do not compete extensively 
in international markets, this situation 
will be relatively rare. In addition, under 
our rule, the vendor will have access 
only to information from its own system. 
We therefore conclude that this concern 
does not justify abandoning our 
proposal. 

Moreover, our rule does not deny 
foreign carriers due process or equal 
protection as British Airways maintains. 
U.S. and foreign carriers will be treated 
in the same way under our rule. Neither 
will gain information on any other 
carrier's international operations 
without the other carrier's consent. As 
to information on purely domestic 
operations, foreign carriers have no 
basis to claim an entitlement to that 
information. Foreign carriers do not 
contribute to the generation of 
information on purely domestic services 
and have no legitimate competitive need 
for that information. 

American argued, inter alia, that our 
rule will increase the burden of 
compliance by requiring addition 
programming and data processing. 
Currently it plans to produce a single 
itinerary tape. If our rule becomes 
effective it will have to produce several. 

While the possibility of imposing a 
hardship on CRS vendors is of concern 
to us. American's general allegations 
that it will be more burdensome is not 
sufficient to forestall our rule. American 
made no efforts to quantify the cost of 
compliance and has not even alleged 
that the cost will be substantial. 
Moreover, none of the other CRS 
vendors have indicated that they share 
American's concerns. 

American also asserted that we 
should not adopt the proposed rule 
because it will reduce the market for 
sales data and increase its price. While 
its assertions may be true, ^ey do not 
provide a basis for not going forward. 
The sales data rule was never intended 
to provide an additional revenue source 
for vendors. Rather, the requirement that 
CRS vendors make marketing available 
to other carriers is only necessary 
because CRS carriers have the ability to 
gain an unfair advantage over their 
competitors. The ability to increase 
revenues by charging for the data is an 
unintended byproduct. 

American argued further than our rule 
is unenforceable. Apparently it believes 
that marketing data on U.S. markets 
could be passed to foreign carriers by a 
commuter or other friendly carrier. In 
fact, such conduct might difficult for 
a governmental agency to police. 
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However, our rule as clarified prohibits 
any release of a carrier’s international 
data without consent. Each carrier will 
therefore have some degree of control 
over the dissemination of its 
international data. Sections 241.19-6 and 
399.10 of our rules (CFR, Title 14) are 
susceptible to the same circumvention, 
yet no enforcement problems have 
arisen with respect to those provisions. 
Of course, should instances of such 
conduct come to our attention, we could 
take enforcement action, and affected 
carriers, both CRS vendors and the 
carriers whose data are passed, retain 
their rights to seek an injunction or 
damages in the courts. 

To summarize how this rule should 
operate: First, as explained above, the 
intent is that domestic marketing 
information not be available to foreign 
carriers. For the reasons already set 
forth, the various foreign carrier 
requests that it be made available to 
them are denied. 

Second, both U.S. flag and foreign 
carriers should be free to preclude the 
release of data concerning their 
international operations. Consequently, 
we are denying TWA’s request that we 
not allow foreign carriers to prevent 
release of their data. Insofar as Air 
France's proposed changes would 
clarify this intent, we are adopting them. 

Third, the rule contemplates that CRS 
vendors will not indirectly disclose 
international marketing information, by, 
for example, disclosing the total sales in 
an international market, plus the sales 
of one of the two carriers providing 
service. 

Fourth, the rule does not specifically 
preclude CRS vendors from using other 
carriers* international marketing data. 

At the same time, however, it does not 
sanction their use of it. In fact, our 
findings in ER-1385 suggest that such 
use may constitute an unfair method of 
competition. The rule does not preclude 
a carrier providing international service 
from pursuing such a claim or seeking 
judicial or administrative relief. 

Similarly, the rule does not address the 
issue of whether a carrier may obtain its 
own data relating to its international 
operations. While we believe that CRS 
vendors will generally have to make the 
basic data available for billing 
verification, it is basically a matter of 
contract. 

Paperwork Reduction Act 

The collection-of-information 
requirements in this proposal are subject 
to the Paperwork Reduction Act. Pub. L 
96-511, 44 U.S.C. Chapter 35. Those 
requirements have been submitted to the 
Office of Management and Budget 
(0MB) for review and comment. Persons 


may submit comments on the collection- 
of-information requirements to OMB 
and to the Board. Comments sent to 
OMB should be addressed to: Office of 
Information and Regulatory Affairs. 
ATTN: Desk Office for Civil Aeronautics 
Board. Office of Management and 
Budget. Washington, D.C. 20503. 

Regulatory Flexibility Analysis 

The Regulatory Flexibility Act, Pub. L. 
66-354. is designed to ensure that 
agencies consider flexible approaches to 
the regulation of small businesses and 
other small entities. It requires 
regulatory flexibility analysis for rules 
that, if adopted, will have a significant 
economic impact on a substantial 
number of small entities. 

In EDR-476. we undertook an initial 
regulatory flexibility analysis, and we 
tentatively concluded that the rule if 
adopted would not have a signiBcant 
economic impact on a substantial 
number of small entities. No one has 
challenged the analysis or our tentative 
conclusions. We are adopting the rule 
proposed in EDR-476 without material 
modification. We therefore certify that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. 

Regulatory Impact Review 

Executive Order 12291, dated 
February 17,1981, requires every 
executive agency to prepare a 
Regulatory Impact Analysis for every 
“major rule,” as defined in the Executive 
Order. 

As an independent agency, the Civil 
Aeronautics Board is not required to 
comply with E.0.12291. Because of the 
importance of this rule and its expected 
transfer to the Department of 
Transportation in connection with the 
sunset of the Board, we Have voluntarily 
examined whether the proposed rule 
constitutes a major rule, and we have 
determined that it does not. 

In EDR-476, we tentatively concluded 
that this rule would not likely meet the 
definition of a major rule within the 
meaning of the Executive Order. No one 
has challenged this tentative conclusion, 
and we adopt it as final. 

Effective Date 

In EDR-476. we stated our intention of 
putting this rule into effect at the same 
time as the comprehensive rule. We 
concluded that this would be desirable 
so as to minimize disruption for CRS 
vendors: and to prevent duplicative 
reprogramming. No one has objected to 
this time schedule if the Board goes 
forward with the rule. We accordingly 
find that there is good cause to make the 
rule effective on less than 30 days* 


notice. Therefore, we will make the rule 
effective on November 26.1984. 

List of Subjects in 14 CFR Part 255 

Air carriers. Air transportation- 
foreign. Consumer protection. Travel 
agents. 

PART 255—[AMENDED] 

Accordingly, the Civil Aeronautics 
Board amends 14 CFR Part 255, Carrier- 
Owned Computer Reservations 
Systems, as follows: 

1. The authority for this amendment 
is: 

(Secs. 102. 204. 404, 411, 419,1102 Pub. L 85- 
728 as amended. 72 Stat. 740. 743, 760, 769. 
797; Stat. 1732; 49 U.S.C. 1302,1324,1374. 
1381,1389,1502) 

2. Section 255.4, Display of 
information, is amended by removing in 
paragraphs (b)(2). (c)(3) (i). (ii), (iii), (iv) 
and (d)(2) the phrase “to all subscribers 
and participating carriers" where it 
appears, and substituting the phrase “to 
any person," so that it would read as 
follows: 

§ 255.4 Display of information. 

• * * • • 

(b) * * * 

(2) System vendors shall provide to 
any person upon request the current 
criteria used in ordering Rights for the 
primary displays and the weight given to 
each criterion. 

(c) ‘ * 

(3) System vendors shall provide to 
any person upon request current 
information on: 

(1) All connecting points used for each 
market; 

(ii) All criteria used to select 
connecting points; 

(iii) All criteria used to “edit" 
connecting Rights; and 

(iv) The weight given to each criterion 
in paragraphs (c)(3) (ii) and (iii) oT this 
section. 

(d) * * * 

(2) Each system vendor shall provide 
to any person upon request all current 
data base update procedures and data 
formats. 

(Approved by the Office of Management and 
Budget under control number 3024-0075) 

3. Section 255.8, Marketing 
information, is revised to read as 
follows: 

§ 255.8 Marketing Information. 

(a) With the exception of marketing, 
booking, and sales data relating to the 
international operations of any carrier, 
each system vendor shall make 
available to all U.S. participating 
carriers on non-discriminatory terms all 








Federal Register / Vol. 49. No. 228 / Monday. November 26. 1984 / Rules and Regulations 46351 


marketing, booking, and sales data 
i«lating to U.S. carriers that it elects to 
generate from its system. 

(b) System vendors and participating 
carriers shall not release marketing, 
booking, and sales data they generate or 
receive relating to international 
operations of any carrier, absent 
authorization to do so by the carrier. 

(Approved by the Office of Management and 
Budget under control number 3024-0075} 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor. 

Secretary. 
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Federal Energy Regulatory 
Commission 

18CFR Part 37 

[Docket Na RM80-36-001, et al] 

Generic Determination of Rate of 
Return on Common Equity for Electric 
Utilities 

November 21. 1984. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

action: Order denying rehearing. 

summary: By this order, the 
Commission denies rehearing of Order 
No. 389. The Commission also clarifies 
the manner in which the benchmark 
rates will apply to individual cases after 
the initial two-year advisory period. 

In Order No. 389, the Commission 
established procedures for determining 
benchmark rates of return on common 
equity for electric utilities and for using 
the benchmark rates in setting allowed 
rates of return in individual wholesale 
rate cases. 

FOR FURTHER INFORMATION CONTACT: 

Ronald L Rattey, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. NE.. Washington. D.C. 
20426. (202) 357-8015. 

L Introduction 

The Federal Energy Regulatory 
Commission (Commission) has received 
three requests for rehearing of Order No. 


389.^ ‘This order denies rehearing but 
grants a request for clarincation.‘ 

n. Background 

On July 18.1984, the Commission 
issued a final rule establishing new 
generic procedures for determining 
allowed rates of return on common 
equity for the jurisdictional operations 
of electric utilities.* * The rule provides 
for annual proceedings to determine the 
average cost of common equity for the 
jurisdictional operations of electric 
utilities and a method to update this cost 
quarterly until the next annual 
proceeding. These cost of common 
equity estimates would be used to 
establish benchmark rates of return on 
common equity for use in individual 
wholesale electric rate proceedings. 

The benchtnark rates of return mim 
the first two annual proceedings will 
serve only an advisory role in individual 
rate cases. However, beginning with the 
third annual proceeding, the benchmark 
rates will be given the status of a 
rebuttable presumption. That is. the 
benchmark rate will be the presumed 
just and reasonable rate of return for the 
wholesale operations of all electric 
utilities filing for rate changes before the 
Commission. The final rule states three 
situations in which the benchmark could 
be rebutted: First, where a particular 
utility is signiBcantly more or less risky 
than averagei'second, where parties 
settle on a different rate of return; and 
third, where the Commission determines 
that a finding of undue discrimination, 
such as in a situation of price squeeze, 
requires that a different rate of return be 
allowed. 

m. Issues on Rehearing 

We are unpersuaded by petitioners 
that we should change our rule. The 
criticisms raised are, in general, 
misplaced on based upon 
misunderstandings of the rule. Except as 
otherwise discussed below, we believe 


* Order No. 309, 49 FR 29946 Quly 25.1984). 

*The pleadings were filed by: (1) Allegheny 
Electric Cooperative. Inc., North Ovolina EUectric 
Membership Corporation. Northeast Texas Electric 
Cooperative. Inc., Oglethorpe Power Corporation. 
Old Dominion Electric Cooperative. Ina. Seminole 
Electric Cooperative. Inc.. South Mississippi Electric 
Power Asso^tion. Southern Maryland Electric 
Cooperative. Inc., and Wolverine Electric 
Cooperative (Docket No. RM80-36-001) (Allegheny): 
(2) l^ison Electric Institute Pocket No. RM0O-36- 
002) (EEI): end (3) Attorney General of the State of 
Rhode Island (D<^et No. RM80-3&-003) (Rhode 
Island). Rhode Island also requested leave to 
intervene out of time. Intervention is not necessary 
in order to request rehearing of a rulemaking. Thus. 
Rhode Island's motion is unnecessary. 

*On September 17.1984. the Commission issued 
an "Order Granting Rehearing Solely for the 
Purpose of Further Consideration** which tolled the 
period for consideration of the issues raised on 
rehearing. 49 FR 37056 (September 21.1984). 


that our final rule adequately deals with 
the issues raised by petitioners. 

A. Generic Determination of Rate of 
Return 

The first issue on rehearing is the 
allegation that the rule is in conflict with 
the Hope and Bhefield court cases.^ 
Rhode Island argues that these cases 
require that the Commission give each 
utility a rate of return that reflects a 
weighing and balancing of numerous 
factors specific to the company and the 
circumstances under which it filed for a 
change in rates. It argues that requiring 
that a significantly different risk be 
established in order that a company 
obtain a rate of return different from the 
benchmark conflicts with these Supreme 
Court decisions. In addition, Allegheny 
asserts that the rule conflicts with these 
court decisions because (1) the 
procedures are biased in favor of rates 
of return that are likely to 
overcompensate utilities and penalize 
consumers and (2) there is no 
opportunity for consumers to provide 
utility specific facts justifying a rate of 
return lower that the generic rate. 

The Commission disagrees. The 
Commission believes it has established 
procedures which allow sufiicient 
flexibility to take utility specific 
imformation into consideration in 
arriving at reasonable rates of return on 
common equity and thereby setting rates 
that meet the standards of Hope and 
BluefieJd First, the final rule merely 
establishes a procedural framework for 
generating a benchmark rate of return 
and using that rate in individual rate 
cases. The Commission has not 
established any specific rate of return in 
this final rule. That will be done in the 
annual proceedings and in the 
individual rate cases. Second, 
Allegheny's allegation of bias toward 
high rates of return is not supported by 
reference to any specific portions of the 
rule. The goals of both the current case- 
by-case approach and the rule's generic 
approach are the same: to set allowed 
rates of return on common equity equal 
to the cost of common equity. If the 
procedural bias to which Allegheny 
refers is based on its view that the rule 
sets the benchmark rate of return equal 
to the industry rather than jurisdictional 
average cost of common equity, we note 
below that it misreads the rule. Third, 
the rule provides an opportunity for 
parties to present evidence on why 
particular companies may warrant a 


* BluefieJd Waterworks and Improvement 
Company v. Public Service Commission, 262 U.8. 
679 (1923); FPC v. Hope Natural CasCompany, 320 
U.S. 591 (1944). 











46352 Federal Register / Vol. 49. No. 228 / Monday, November 26, 1984 / Rules and Regulations 


rate of return different from the 
benchmark rate. Accordingly.^we 
believe that the concern with the Hope 
and Bluefield standards are better 
addressed in the annual proceedings 
and in individual rate cases where the 
presumption can be rebutted, not in the 
Commission's final rule in this docket. 

Further, as we stated in the Notice,* 
section 403(c) of the Department of 
Energy Organization Act Ogives us 
specific authority to use informal 
rulemaking procedures to set rates 
under the Federal Power Act. We also 
indicated that there is ample precedent 
for using generic procedures for rate of 
return by other regulatory agencies, 
including the Civil Aeronautics Board 
and the Interstate Commerce 
Commission. Further, the court decisions 
on this issue were thoroughly reviewed 
in the 1980 Commission Staff Study. ^ 
This review, which included the cases 
cited by petitioners, concluded that the 
Commission can use generic procedures 
for the rate of return issue. We continue 
to believe that this analysis is legally 
sound. 

B. Burden of Proof 

The second issue raised by petitioners 
is that the rule arguably shifts the 
burden of proof from the filing utility to 
ratepayers if the latter claim that the 
benchmark rate is too high. Allegheny 
notes that the Federal Power Act places 
the burden of proof on the utility filing 
with respect to any change in rates. 

It should be emphasized that nothing 
in the final rule shifts the ultimate 
burden of proof imposed on the filing 
utility by section 205 of the Federal 
Power Act. The final rule establishes a 
presumption that the average cost of 
capital represents a reasonable rate of 
return. A utility proposing a rate of 
return above the benchmark rate has the 
burden of going forward with evidence 
and ultimately proving that this.higher 
rate is justiHed. In contrast, another 
party seeking to argue that the 
benchmark is too high need only meet a 
"burden of going forward" with 
evidence that tends to rebut the 
benchmark's applicability. Once this 
burden of going forward is met, 
however, the filing utility retains the 
ultimate burden of proving that the 
benchmark rate is justified. 


* Notice of Proposed Rulemaking. Generic 
Determination of Rate of Return on Common Equity 
for Electric Utilities (**Notice'*). Docket No. RMfiO> 
3(M)00. issued August 28,1882. 47 FR 38.332 (August 
31.1982). 

•42 U.S.C. 7173(c) (1982). 

’’ Establishing the Rate of Return on Equity for 
Wholesale Electric Sales: Potential Regulatory 
Reforms (December 15.1960) (''Commission Staff 
Study"). 


C. Overcompensation 

Two criticisms of the final rule by 
Allegheny are related,*First, Allegheny 
claims that the rule is biased in favor of 
high rates of return that overcompensate 
utilities. Allegheny cities a study by 
staff ("Staff Comments"), submitted in 
this docket on December 22.1982, which 
estimated that allowed rates of return in 
six wholesale rate cases during 1981 and 
1982 would have been 3 to 4 percentage 
points higher under the Commission's 
original generic rate of return proposal. 
Second, Allegheny argues that a rule 
which relies on an industry average 
benchmark will overcompensate the 
wholesale operations of utilities which 
they claim are less risky. Allegheny 
claims that an industry average 
benchmark which is based on total 
company market indicators will not 
adequately reflect differences in policies 
between the FERC and State 
commissions, for example, as regards 
the treatment of CWIP. Allegheny also 
argues that there currently are some 
significant differences in risk, and cost 
of capital, between utilities related to 
their relative exposure to nuclear power 
programs. 

Under such circumstances, it is 
alleged that use of an industry average 
will confer significant windfall benefits 
on those utilities with little or no nuclear 
exposure where risk is less than 
average. 

The Commission finds these criticisms 
misplaced. Again, these issues are more 
properly addressed in the annual 
proceedings and in individual rate 
cases. As stated above, the intent of the 
rule is not to increase, or decrease, the 
rates of return that we allow utilities. 
The Staff study cited by Allegheny 
evaluated one specific method of setting 
generic rates of return, a method which 
the Commission has not adopted. 
Allegheny points to nothing in the rule 
which would automatically lead to a 
bias in allowed rates of return. 
Ultimately, the benchmark rates of 
return derived in the annual proceedings 
will serve, at most, as rebuttable 
presumptions that can be disputed in 
individual proceedings. With regard to 
the concern that the Commission will set 
the benchmark at the level of the 
industry average cost of capital and 
thereby reflect nonjurisdictional risks 
leading to biased results, Allegheny is 
directed to the Notice for the first 
annual proceeding.® There the 


•Allegheny also argues that the Commission 
should repeal its rules on tax normalization and 
construction work in progress. Obviously, such 
action is outside the scope of this proceeding. 

•Notice of Proposed Rulemaking. Generic 
Determination of Rate of Return on Common Equity 


Commission requests that participants 
address the issue of the "average cost of 
common equity for the jurisdictional 
operations of electric utilities" 
(emphasis added). The Commission also 
requested that participants specify any 
assumptions that are needed to relate 
the estimated cost to the jurisdictional 
cost. 

D. Clarification of 'Benchmark in Effect 
at Time of Filing" 

EEl asks the Commission to clarify the 
time period for application of 
benchmark rates to individual cases. 
What is the "benchmark rate of return in 
effect at the time a rate schedule is 
filed" (§ 35.6.(a))? Is it the rate which 
has been identified in the most recent 
benchmark quarterly adjustment prior to 
the date of filing? Or is it a rate which 
applies to the date of filing but which is 
not announced until a date subsequent 
to the date of filing? 

The applicable rate for individual 
cases is the most recently determined 
rate prior to the filing, i.e., the 
benchmark actually in effect when the 
rate is filed. One of the benefits the 
Commission anticipates from the rule is 
a reduction in uncertainty. We 
previously concluded that this would 
best be achieved by the benchmark rate 
being known by all parties at the 
beginning of each proceeding as the 
above procedure would do. While the 
specifics of this procedure will be 
established in the annual proceedings, 
the Commission expects something like 
the following course of events. During 
the first month after a calendar quarter, 
the Commission will publish a 
benchmark rate based on common 
equity cost data for that quarter. This 
rate would then be put in effect and 
applied to rate filings made during the 
following three months. For example, 
using data from January through March, 
the Commission would determine, in 
April, a benchmark rate that would be 
put in effect and made applicable to all 
filings made during May through July. In 
July, a benchmark would be determined 
that would be applicable to filings made 
during August through October, and so 
on. 

E. Additional Proceedings 

Finally, EEI suggests that the 
Commission commit itself to evaluating 
and reconsidering the rule before letting 
the presumption become effective after 
the second annual proceeding. 
Specifically, EEI recommends that the 
rule be modified so that the presumption 


for Public UtUiheg. Docket No. RM84-15-000. issued 
July 18.1964. 47 FR 29967. (July 25.1964) 
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would not become effective until after 
the Commission completes a 
comprehensive evaluation of the rule’s 
procedures and the results obtained 
during the advisory period. It also 
proposes that this evaluation include an 
opportunity for public participation. 

We see no reason at this time to adopt 
EEl's suggestion that we commit to some 
formal review of the working of the rule 
prior to making it binding. The annual 
proceedings provide an ongoing 
opportunity* *for the Commission to 
evaluate how the procedures are 
working. Further, the Commission can 
always initiate such a review on its own 
motion or on a motion by some other 
party if sufficient justiHcation exists at 
some future time. It seems inappropriate 
to burden the process with additional, 
and potentially unnecessary, regulatory 
hurdles. After all. one of the primary 
motivating forces behind this rule has 
been our desire to streamline the 
regulatory process. 

For the above reasons, the Conunission 
denies rehearing. By the Commission. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 64-30930 Filed 11-23-64:8:45 am] 
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18CFR Part 154 

[Order No. 399-A; Docket Nos. RM84-e-003 
through 014] 

Refunds Resulting From Btu 
Measurement Adjustments 

Issued: November 20,1984. 

AGENCY: Federal Energy Regulatory 
Commission. DOE. 

ACTION: Order Granting in Part and 
Denying in Part Rehearing. _ 

SUMMARY: The Federal Energy 
Regulatory Commission (Commission] is 
granting rehearing of Order No. 399, 49 
FR 37735 (Sept. 26, 1984), which 
implements a decision of the United 
States Court of Appeals for the District 
of Columbia by establishing procedures 
for refunding overcharges resulting from 
Btu measurement adjustments (Btu 
refund). The Commission received 
eleven petitions for rehearing. The 
Commission is granting rehearing to 
require offsets of the Btu refund and 
costs permitted under section 110 of the 
Natural Gas Policy Act of 1978 and to 
allow first sellers to request a waiver of 
a portion of the refund corpus, in certain 
circumstances. The Commission is 
denying rehearing in ail other respects. 
effective date: The reporting 
requirements in ordering paragraphs F, 

G, and H of this order are effective on 


January 25,1985. The effective date for 
§§ 154.38(h)(3) (vi), (vii), and (viii) of the 
Commission’s regulations is extended 
until January 25.1985. If OBM’s approval 
and control number have not been 
received before that date the 
Commission will temporarily suspend 
the effective date. The effective date of 
the deadline for payment by large first 
sellers and the repeal of the reporting 
requirements in ordering paragraphs E, 

F, and G of Order No. 399 is January 20, 
1984. The remaining changes made by 
this order are effective December 26, 
1984. 

FOR FURTHER INFORMATION CONTACr. 

Darrell Blakeway, Office of the General 
Counsel. Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE.. Washington. D.C. 20426, (202) 357- 
8696. 

SUPPLEMENTARY INFORMATION: . 

Before Commissioners: Raymond J. 
O'Connor. Chairman: Ceorgiana Sheldon, A. 

G. Sousa, Oliver G. Richard III and Charles 
G. Stalon. 

1. Introduction 

The Federal Energy Regulatory 
Commission (Commission] is granting 
rehearing of Order No. 399,* which 
implemented Interstate Natural Gas 
Association of America v. Federal 
Energy Regulatory Commission 
(INGAA). * The Commission received 
eleven petitions for rehearing.® For the 
reasons discussed below, the 
Commission is granting rehearing to 
require offsets of the refund amounts 
and costs permitted under section 110 of 
the Natural Gas Policy Act of 1978 
(NGPA) and to allow first sellers to 
request a waiver of a portion of the 
refimd corpus, in certain circumstances, 
if that corpus is uncollectible from 
certain parties. The Commission is 
denying rehearing in all other respects. 

n. Background 

On September 20,1984, the 
Commission issued Order No. 399 (the 
Btu refund rule) which implemented the 
decision of the United States Court of 
Appeals for the District of Columbia 


• 49 FR 377S5 (Sept. 28.1984) (issued Sept 2a 
1984). 

• Tie F.2d 1 (D.C Cir. 1983). cert denied, 104 S. Ct 
1616 (1984). 

• Petitions were filed by the Producers (Mobil Oil 
Corp.. et a!.), Consoiidated Gas Transmission Corp., 
Kerr-McGee Corp.. Panhandle Eastern Pii>eline Co. 
and Tnmkline Gas Co. (filing jointly). Mesa 
Petroleum Co., (a division of Tenneco. Inc.). 
Southern California Gas Co. and Pacific Lighting 
Gas Supply Co., (filing jointly). Pitts Oil Co.. Sage 
Energy Co. and Clayton W. Williams. )r.. Co. (filing 
jointly). Mississippi Chemical Corp.. and Inland 
Ocean. Inc. 


Circuit in INGAA.^ Order No. 399 
requires all first sellers to make the 
refunds resulting from the court-ordered 
adjustment in the method used to 
measure the energy content of natural 
gas (i.e., British thermal unit or Btu). 

First sellers and pipelines are, under 
Order No. 399, permitted to choose the 
method for payment of the refund. 
However, Order No. 399 prohibits 
offsets of this refund by production- 
related costs permitted under section 
110 of the Natural Gas Policy Act 
(NGPA). In addition, the rule requires 
pipelines to pass through refunds in a 
lump-sum cash payment to those 
customers actually overcharged. It also 
requires pipelines to file refund reports 
with the Commission describing those 
refunds received and those refunds still 
outstanding. 

Eleven petitioners request rehearing 
of Order No. 399. On October 24,1984, 
the Commission granted rehearing for 
the limited purpose of further 
consideration.® In addition, the deadline 
for refunds by large first sellers was 
extended from November 5,1984, until 
ten days after the issuance of the 
rehearing order. The deadline for small 
first sellers remains May 3,1985. 

Petitioners argue that the Commission 
erred in prohibiting offsets of the Btu 
refund amounts by production-related 
costs authorized by contract under 
section 110 of the NGPA (section 110 
costs). For the reasons discussed below, 
the Commission is granting rehearing on 
this issue and is modifying the refund 
procedures to require a limited offset of 
prior-incurred section 110 costs and Btu 
refunds. The Commission also finds that 
it has the discretion to waive a portion 
of the refund that is uncollectible in 
certain circumstances. In addition, the 
Commission also concludes that section 
110 allowances must be measured under 
the wet rule. Clarification is also 
provided to require that an operator 
designated by a large first seller must 
pay that large first seller’s portion of the 
refund by the first refund deadline. 

Petitioners also raise several 
substantive issues concerning the refund 
procedures and whether refunds are 
required. After careful consideration of 
these issues, the Commission finds that 
the petitioners’ arguments are without 
merit. Although the petitioners restate 
comments and agruments already 
considered and addressed in the final 


* In INCAA. the court concluded that charges for 
gas must be determined by measurement of Btu's 
under wet conditions rather than the "as delivered" 
basis as promulgated by the Commission. See Order 
Denying Rehearing and Clarifying Order No. 93.46 
FR 24537 (May 1.1981) (Order No. 9S-A). 

» 49 FR 43543 (Oct 30.1984). 
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rule, the Commission believes that 
further explanation of the reasons for its 
decision will be beneficial. 

III. Discussion 

A. Refunds are Due 

Pitts Oil Company. Sage Energy 
Company and Clayton W. Williams. Jr., 
Company assert that the Commission 
erred in its conclusion that refunds are 
legally required and that, because of this 
error, the Commission failed to consider 
the equitable considerations that weigh 
against requiring refunds. The 
Commission disagrees. 

In Order No. 399. the Commission 
ordered refunds under the INGAA 
decision. To do otherwise may have 
effectively sanctioned ceiling prices 
higher than the maximum lawful prices 
prescribed by the NGPA. 

In Consumers Federation of America 
V. the court offered guidance to 
the Commission in evaluating the 
complex and difRcult questions 
associated with a refund process under 
the Natural Gas Act: 

In matters of prospective and retroactive 
effect, there are large questions of equity and 
public interest—both for agencies and for 
courts. While full refund under an invalid 
order is a sound basic rule, it may be offsets 
at least in part, by the lack of a mechanism 
to restore the full status quo ante • • • [and] 
the fact that consumers may have had the 
benefit of some increase in supply that would 
not have [otherwise] been forthcoming 
* * *.’ 

That guidance is applicable here. 

There are substantial equitable 
considerations that support a 
discretionary order of refunds. First 
because the Commission promulgated 
the dry rule, revenues that 6rst sellers 
collected for their gas exceeded the 
revenues that they would have received 
if those revenues had been calculated 
using the wet rule. Those excess 
revenues were paid by consumers 
through higher gas prices at the retail 
level Consequently, the Commission 
believes that fairness and equity require 
that consumers benefit through a refund 
of those overcharges. Second, the 
Commission's order promulgating the 
dry rule was strongly contested from the 
day it was first explicitly announced. 
First sellers who relied on that 
interpretation knew (or should have 
known) that their entitlement to the 
financial benefits from the application of 
the dry rule would be contingent upon a 
favorable adjudication by the courts. 
Many first sellers participated 
extensively in the litigation that 
ultimately resulted in the dry rule being 


•515 F^d 347 (D.C Cir. 1975}. 

^515 FJ2d at 359 (emphasij supplied). 


struck down. The Commission defended 
its adoption of the dry rule vigorously. 
The Commission's position, as well as 
that of first sellers, was decisively 
rejected by the United States Court of 
Appeals, and the Commission's petition 
for certiorari was denied by the 
Supreme Court. Having lost that dispute, 
the Hrst sellers cannot reasonably 
conclude that they are nevertheless 
entitled to retain the economic benehts 
they would have enjoyed had they 
prevailed. 

B. Interest is Required 

Pitts Oil Company and other 
petitioners aigue that the Commission 
erred by requiring first sellers to pay 
interest on the refund amounts due. 

They note that the imposition of interest 
is discretionary and argue that requiring 
interest is inequitable. 

The Commission is not persuaded that 
equity favors a general waiver of the 
interest requirement although it does 
acknowledge that waivers may be 
appropriate in specific cases. 
Specifically, interest charges reflect a 
reimbursement to the rightful owner of 
the value of the use of f^ds held by 
first sellers. Fairness to consumers 
dictates that first sellers pay interest on 
the Btu refund amounts owned. The rule 
uses the Commission's existing 
regulations for calculating interest 
because these regulations balance the 
interests of sellers and purchasers. 

C Section 110 Offsets 

The Commission permits Hrst sellers 
to retroactively collect certain 
production-related costs authorized by 
contract under section 110 of the NGPA 
(section 110 costs).•In their comments 
on the interim rule in this proceeding, 
several commenters proposed that the 
Commission permit frrst sellers and 
pipelines to offset Btu refunds and 
section 110 costs. Several commenters 
opposed the allowance of an offset. 

In Order No. 399, the Commission 
decided that first sellers may not offset 


MS CFR 271.1104(c) (19S4]. See generally. 
Reguladont Implementing Section 110 of the Natural 
Gas Policy Act of 1978 and Establiahing Policy 
Under the Natural Cat Act. 48 FR 5152 (Feb. 5.1963) 
(Order No. 94-A) (Final Rule and Order On 
ReheaHng of Order No. 94); 48 FR 24039 (May 31. 

1983) (Order No. 94-C) (Order Denying Rehearing 
and Denying Petitiona for Stay); 49 FR 585 ()an. 5. 

1984) (Order No. 94-E) (Clariheation of Order No. 
94). Sw also. Delivery Allowancet Under Section 
110 of the Natural Gas Policy Act of 1978. and 
Compreaaion Allowances Under Section 110 of the 
Natural Gas Policy Act of 1978, 48 FR 5180 (Feb. 3. 
1983) (Interim Rule); 48 FR 44496 (Sept 29.1963) 
(Order No. 334) (Final Rule and Order Granting in 
Part and Denying in Part Rehearing of Interim Rule); 
49 FR 56 ()an. 3.1984) (Order No. 334-A) (Order 
Denying Application for Rehearing of Order Na 334 
and Denying Requeata for Stay of Order No. 334). 


Btu refunds with section 110 costs. 
Essentially, the Commission thought 
that permitting such offsets would 
complicate the Btu refund process, 
undermine contract disputes, and 
prevent the Btu refunds from reaching as 
many of the customers actually 
overtdiarged as possible. For these 
reasons, the Commission believed that it 
was more appropriate to segregate the 
payment of the Btu refunds from the 
collection of section 110 costs. 

Eight petitioners again raise the issue 
of offsetting Btu refunds with section 110 
costs and argue that the Commission 
erred by prohibiting an offset.* 
Generally, the petitioners assert that 
when the practical considerations on 
which the Commission's decision is 
based are examined, none provides 
sufficient reason for prohibiting offsets. 

The petitioners also argue that the 
Commission faded to consider the 
effects of prohibiting offsets on the 
natural gas market. Specifically, 
petitioners assert that many pipelines 
have not paid the section 110 costa 
owed to producers. First, sellers argue 
that payment for past due section 110 
costs will not be made until after 
decontrol on January 1.1985. and that 
the amounts in question will be 
subsumed within the amounts paid for 
decontrolled gas because of price 
bargaining. In contrast, pipelines argue 
that, because section 110 costs are 
flowed through to future customers 
under the purchased gas adjustment 
clause, payment of the section 110 costs 
will cause a sizable increase in rates at 
a time when the gas market is 
particularly vulnerable to the price 
effects of deregulation. Both Brst sellers 
and pipelines agree that these potential 
market distortions are mitigated by 
permitting offsets of section 110 costs 
and Btu refund amounts, and, therefore, 
consumers benefit. 

The Commission believes petitioners' 
arguments have merit and consequently, 
for the reasons discussed infra, will 
require the offsets under certain 
carefully circumscribed conditions. 
Before discussing our reasons in depth, 
however, the Commission wishes to 
emphasize four main points: 

1. The Commission is ordering refunds 
with interest at prime based on its 
reading of the implicit mandate of the 
INGAA case. 

2. The Commission is requiring an 
offset of only those legitimate 


•PennzoU Co., Mesa Petroleum Co., Po^ 
Producing Co.. Consolidated Gas Transmission 
Corp., Tennessee Gas Pipeline Co., KerrMcGee 
Corp.. Pitts Oil Co.. Sage Energy Co., and Clayton 
W. Williams. Jr.. Co. 
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production-related costs described in its 
Order No. 94 series. Parties may still 
protest any section 110 costs which they 
believe are not properly offset or are 
outstanding. 

3. The Commission believes that 
principles of cost incurrence suggest that 
amounts owed consumers from Btu 
adjustments and amounts consumers 
owe for 110 costs can best be settled 
through an offset procedure that 
matches those customers* * liabilities and 
entitlements. In other words, 
intergenera tional inequities are 
minimized through an offset procedure. 

4. The Commission believes that 
offsetting legitimate section 110 costs 
against Btu refunds before Jcmuary 1, 

1985, will aid in its continuing effort to 
minimize the distortions to the market 
price of gas by requiring that gas costs 
will be less encumbered by prior- 
incurred charges. As a result, buyers 
may better exercise their discretion in 
seeking the least cost gas supply, thus 
sending proper signals to the wellhead 
lo reflect market-based prices. See 
discussion of Order Nos. 380 and 380-A 
(Minimum Bill Rule), infra. 

The reasons for ordering refunds with 
interest are discussed under Part III A 
and B. supra. The other three will be 
discussed seriatim. 

Section 110 Costs, Order Nos. 94, et al. 
The Conunission’s implementation of its 
statutory authority under section 110 
allows only certain described amounts 
to be collected by first sellers from 
pipeline purchasers.*®Before a first 


“Section llO of the NCPA provides in pertinent 
part: 

(A) price for the first sale of natural gas shall not 
be considered to exceed the maximum lawful price 
applicable to the Brst sale of such natural gas 
tnider [Title I] if such Brst sale price exceeds tlie 
maximum lawful price to the extent necessary to 
recover— 

• • any costs of compressing, gathering, 
processing, treating, liquefying, or transporting such 
natural gas. or other similiar costs, borne by the 
eeller and allowed for. by rule or order, by the 
Commitaion. Section 110(a)(2). See note 8, Bupra, at 
7; aee also Regulations Implementing Section 110 of 
the Natural Gas Policy Act and establishing Policy 
Under the Natural Gas Act, 48 FR 5190 (Feb. 3. 

1983) (Order No. 94-B) (Docket No. RM60-47-003} 
(issued Jan, 24,1983): Order Denying Rehearing and 
Denying Stay of Order No. 94-B, 48 FR 24051 (May 
31.1983) (Order No. 94-D) (Docket Nos. RM8D-47- 
003, et qL] (issued May 24.1983); 49 FR 585 (Jan. 5, 
1^984) (ClariBcation of Final Rule) (Docket No. 
^a(M7-002) (issued Dec. 29.1963) (Order No. 94- 
n): Regulations Implementing Refund Procedures 
wider Subpart K of Part 271 for Production-Related 
^ts. 48 FR 44492 (Sept. 29.1983) (Order No. 333) 
(Docket Na RMB3-^-000); 48 FR 44495 (Sept. 29. 
1983) (Final Rule and Order Granting in Part and 
^ying in Part Rehearing of Interim Rule) (Docket 
Nm. RM80-73-000. et a/.) (issued Sept 27.1983) 
(^er No. 334): 49 FR 56 (Jan. 3,1984) (Order No. 
3^A) (Order Denying Application for Rehearing 
oj^rder No. 334 and Denying Requests for Slay of 
Order No. 334) (Docket Nos. RM80-73-004. et al. 
nnd RM80-74-OC)4. et al) (issued Dec. 27.1963). 


seller may collect production-related 
costs, there must be express contractual 
authority allowing the collection. This 
requirement assures that the production 
activity is, in fact, being performed and 
that only amounts necessary to recover 
the costa of the activity may be 
collected. 

The Commission at first allowed 
individual applications for these costs. 

In recognition of the likely burden of this 
procedure, and in order to remove any 
unwarranted delay in Hrst sellers 
receiving section 110 adjustments, the 
Commission subsequently provided self- 
implementing rules. However, *'mindful 
of the potential for abuse inherent in 
any self-implementing regulatory 
scheme,'* it warned that field audits 
would ensure that sellers adhere to the 
rules.** 

The typical transaction under the 
Commission's section 110 rules consists 
of: The parties' determination of express 
contractual authorization, performance 
of the service, submission of a 
description of charges, billing for the 
charges, and collection of payments. *^ 
The purchaser may dispute the charges 
and ask the Brst seller to validate the 
proposed charges before making 
payment. ** The written description 
requires a showing by well or by 
completion location as to the amount 
and type of production-related service. *^ 
First sellers must retain records to 
identify amounts collected and the basis 
for their collection. 

In issuing its section 110 rules, the 
Commission also required that 
payments for certain section 110 costs 
be collected in installments between 
March 7,1983, and December 31,1984. 
However, the Commission is aware from 
the public hearing in this proceeding and 
other filings that many production- 
related costs have not yet been paid.** 


»* 46 FR 5152, 5160 (Feb. 3,1983). The Commission 
stressed that the collection of an emount not so 
authorized would be a statutory pricing violation 
with potential civil and criminal penalties under 
sections 504(bKS). See also 48 FR 5152, 6170 (Feb. 3. 
1963]. The Commission established a Production- 
Related Costs Board that focused primarily on the 
obligation of sellers to Justify any section 110 
allowance in response to staff audits. The procedure 
allows a resolution of disputes on the amount of 
refunds that may be due if the seller collects 
unauthorized amounts. A complaint Bled pursuant 
to ( 385.206 activates the Board if an allowance is 
thought to be charged, collected or otherwise not^ 
paid in violation 18 CFR 271.1104. Any person of 
party can so Ble. 

at 5161-62. 
at 5162. 

“IS CFR 271.1104(8 (1964). 

*»Tr. 46. 88.92,117-119,125-126, In the matter of: 
Refunds Resulting From Btu Measurement 
Adjustments, Docket No. RM84-8-<XX). Public 
Hearing of May 24.1964. 


It is in the context of those section 110 
rules that the Commission Bnds the 
opportunity to better serve the public 
interest by providing an offset procedure 
for the timely payment of both the Btu 
refunds and the collection of legitimate 
section 110 costs. Before discussing the 
reasons for availing itself of this 
opportunity, the Commission wishes to 
emphasize that the offset procedure 
does not affect the amount of refunds 
owed pursuant to the INGAA decision. 
The oftset procedure is a mechanism for 
accomplishing the refund. ** Refunds are 
due and the Commission does not intend 
to allow the offset procedure to be used 
to bargain away or escape liability for 
refunds. Indeed, the Commission is 
requiring pipelines to report the 
information provided to them by first 
sellers to justify section 110 costs under 
reports mandated in Order No. 94-A et 
al., and the reports due under Order No. 
399, as discussed infra. 

There are several dockets that present 
issues relating to the failure to comply, 
or the impossibility of complying, with 
the Commission's prescribed schedule 
for payment of past due section 110 
costs. 

Mobil Oil Corporation filed a 
complaint on August 28,1984 (Docket 
No. GP84-50-000) alleging a massive 
failure on the part of the vast majority of 
the interstate pipelines to pay section 
110 costs on the installment required by 
the regulations. 

On September 7,1984, 
Transcontinental Gas Pipe Line 
Corporation filed a petition setting forth 
a pipeline's view of this situation 
(Docket No. GP84-53-000) and 
requesting the Commission to extend the 
schedule for paying section 110 costs so 
that it may pay them in 12 monthly 
installments beginning after verification 
of the invoice and ending no later than 
June 30,1986. 

Also, on September 7,1984, the 
Indicated Producers (Shell, Citgo, Gulf, 
Mitchell, Mobil, Sun. Texaco, and Union 
Oil) filed a petition (Docket No. GP84- 
51*000) alleging that most interstate 
pipelines are arbitrarily refusing to pay 
the section 110 costs, and that the 
practice is so widespread as to amount 
to a defiance of the legitimate processes 
of the Commission. The Producers urged 
the Commission to direct the pipelines 
to offset the section 110 costs against the 
Btu refund payments or to order the 
pipelines to pay the section 110 costs 
within 30 days after receipt of billings 
from a producer. Tennessee Gas 


'*See Cities Service Gas Co. v. FPC, 535 F.2d 
1278,1290 (D.C. Cir. 1976); Belco Petroleum Corp. v. 
FERC, 569 F.2d 680. 086 (D.C Cir. 1978). 
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Pipeline Company Bled a pleading in 
response to the Indicated Producers* 
Motion, supporting their request for 
offsets, and moving that the petition in 
Docket No. CP84-51-000 be 
consolidated with MobiPs Complaint 
(Docket No. CP84-5(M)00) and the 
petitions for rehearing of the Btu rule 
(Docket Nos. RM84-6-001, et al), i.e., 
the instant proceeding. 

The Commission will address the 
issues raised in the other proceedings in 
due course. However, to the extent the 
pleadings assert uncontested facts, the 
Commission will rely on them to 
conclude that (for whatever reasons) 
substantial portions of Brst sellers* bills 
for previously unrecovered section 110 
costs have not yet been paid, and will 
probably not be paid before January 1, 
1985. 

Principle of Matching Cost 
Incurrence. Order No. 399 expressed 
concern that the Btu refunds would not 
reach the customers actually 
overcharged if offsets were allowed. 
However, requiring the offset 
mechanism would come closer to 
matching the customers who are entitled 
to Btu refunds with the customers who 
received the beneBts or caused the 
incurrence of section 110 costs. 

While Btu refunds are owing for gas 
delivered from December 1978 through 
December 1983. payments under the 
"dry** rule for that five year period were, 
for the most part, collected ^m gas 
customers in 1982 and 1983. through 
purchase gas adjustment clauses (PGA) 
after Order No. 93 became final and 
effective in late 1981.*’ Order No. 399 
required that those customers actually 
overcharged in 1982 and 1983 were to 
receive the Btu refund amounts. The 
retroactive section 110 costs that Brst 
sellers and some pipelines seek to oBset 
are for services rendered in 1980.1981. 
1982. and early 1963. Under Order Nos. 
94 et ol, the Commission directed that 
payment of certain section 110 costs 
incurred prior to March 1983 be passed 
on to customers in equal installments, 
prior to January 1.1985. Payment of 
section 110 costs was allowed on a 
current basis beginning in March 1983. 
As a result, the customers who will pay 
for section 110 costs incurred before 
March 1983, may not be the same 
customers who incurred the costs. As a 
practical matter, most pipelines did not 
begin paying the costs on a current basis 
in the spring of 1983. In fact, testimony 


See Rules Generally Applicable lo Regulated 
Sates of Natural Caa. 45 FR 4S077 (July 23.1960) 
(Order No. 93): Order Denying Rehearing and 
Clarifying Order No. 93.46 FR 24537 (May 1.1901) 
(Order No. 93-A): Order Vacating Partial Stay and 
Amending Regulations. 47 FR 614 (fan. 6.1962) 
(issued Dec. 24.1961). 


in the public hearing on May 24,1984, 
indicated that, at that time, some 
pipelines had still paid no production- 
related costs. *” Consequently, for 
purposes of ordering and discussing the 
offset, prior-incurred section 110 costs 
will constitute any costs properly owed 
on gas received on or before January 19, 
1984. ** where such costs have not been 
paid to Brst sellers prior to the issuance 
of this order. 

The concern here should not be that 
these dates are different but rather to 
what extent customers who may be 
intitled to refunds because they were 
billed in that time period left the 
pipeline systems during 1982,1983. or 
1984. Simply put, if a customer was 
purchasing from a given pipeline during 
all three years (1982-84), and that 
pipeline was obligated to pay section 
110 costs to its Brst sellers, that 
customer both paid for gas measured on 
a dry basis and was liable for section 
110 costs. Therefore, the oBset will leave 
that customer whole. 

The fact that the voliimea purchased 
by that customer may have Buctuated 
over the period is not troublesome.’^ 
Current regulatory methods involve 
designing rates on a test period basis. 
That method allows rates to be charged 
on the assumption that there will be a 
reasonable relationship between costs 
incurred and revenues collected. Any 
closer matching would require a major 
departure from the Commission's 
current regulatory scheme. 

Further, if system-wide volumes drop, 
the unit costs of individual services wUl 
increase. The aggregate impact on a 
given customer will depend on the 
change in that customer's load relative 
to the total volumes moved by the 
system. Such subtleties are impossible 
to balance precisely. The assumption is 
that, although these fluctuations will 
work to the benefit of the customer part 
of the time, and to its detriment other 
times, over time the balance is 
equitable. 

Consequently, for purposes of 
considering the impact of an offset, 
variations in gas takes by particular 
customers do not militate against the 
offset.** Also, changes in customers of 


“Tr. at as. 92.117.119,12S-a. 134,166-7. and 174- 
6, In the Matter of: Refunds Resulting Pyom Btu 
Measurement Adiustments, Docket No. RM64-^ 
(XX). Public Hearing of May 24.1964. 

**On (anuary 19.1984. the Commission rescinded 
the dry rule. 49 FR 3072 {Jan. 25.1964). Thus, 
choosing this date results in congruous end dates. 

•Prior to Order No. 360, minimum bills 
encouraged stable takes. 

•* Available data collected by the Energy 
Information Agency from FERC Form No. 2 indicate 
that, for the years ISSO^ISSS. customers’ purchases 
tended to drop, albeit in rough proportion to each 
other. This probably in large part reflects 


local distribution companies are not a 
sufficient basis for rejecting the oBset, 
With an offset mechanism, the 
Commission is concerned that 
’ customers who left the system after Btu 
charges were passed through in 1982 
and 1983 may be denied Btu refund 
benefits to which they would otherwise 
be entitled under Order No. 399. 
However, the data does not suggest this 
is a major problem.** Although the 
Commission decided to pass through 
section 110 costs incurred from 1980 to 
1983 to customers on the system in 1983 
and 1984, it would nonetheless be more 
equitable for these prior-incurred costs 
to be borne, as nearly as possible, by the 
customers who benefited from the 
service. Indeed, the Commission did not 
intend that prior-incurred section 110 
costs be passed through to customers 
after January 1,1985. Since, to date, 
many pipelines have not passed on 
these costs onto their customers, it 
would seem that this prospect is 
imminent. The oBset mechanism will, at 
least, reduce the amount of section 110 
costs which must be passed through to 
customers after January 1.1985. The 
longer the pass through of section 110 
costs is delayed, the greater will be the 
disparities between those who pay the 
costs and those who benefited from 
them. This intergenerational eBect is 
significantly aggravated in the case of 
prior incurred costs by the increased 
ability of partially supplied customers to 
shift their load from one pipeline- 
supplier to another pursuant to Order 


conservation practices and economic recession 
effects. 

” For example, according to data compiled by the 
Energy Information Administratinn (EIA) from 
FERC Form 2 reports submitted by the interstate 
pipelines, no customer left Columbia's system In 

1962, and only one customer, Roy Proffitt, left in 

1963. This customer bought 55.137 Mcf of gas from 
Columbia in 1962 whose total 1962 sales for resale 
in that year amounted to 928.422.406 Mcf. No 
customer left ANR’s system in 1962. and only two 
customers left in 1963: Town of Home, whose 1962 
purchases from ANR were 2,120 Mcf and Texas 
Eastern Transmission which purchased 377.000 Mcf 
in the same year. This is a total of 379.120 Mcf out of 
ANR's total 1962 sales for resale of 546.416.527 Mcf. 
(Tetco, however, appears lo have bought gas from 
ANR only In 1962. It does not appear as a purchaser 
in 1900.1981. or 1983.) In 1962, only two customers 
left the Trunkline system, and none In 1983: Houston 
Texas Pipeline, which bought 298 Mcf in 1961 and 
Tennessee Cas Pipeline, which bought 13 Mcf in the 
same year, a total of 311 Mcf out o! Trunkline’s total 
sales for resale of 499.230.584 Mcf. EIA does not 
have these data for Transco’s 1981 sales for resale. 
However, no customers left the system in 1963. It 
can readily be seen that the customers dropping off 
of these various systems account for a negligible 
percentage of each pipeline's total sales for resale 
(EIA has iust begun to compile disaggregated sale 
for resale data aa submitted in the Form 2 reports 
and not all of the data have as yet been verified.) 
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Nos. 380 and 380-A.” The offset 
achieves a closer matching of those who 
benefited from the section 110 costs with 
those who will be required, to pay them. 

Under Order Nos. 94-A, et qL the 
customers who will pay for section 110 
costs may not be exactly the same 
customers who caused the incurrance of 
those costs. This occurs because of the 
dynamic nature of each customer's 
demand requirement over time. 
Nonetheless, if these costs can be 
recovered now through an immediate 
offset, the likelihood is greater that 
those customers who pay the costs are 
those customers who actually caused 
their incurrance. Hence, there would be 
less intergenerational inequity if 
immediate offset is implemented. 

It is clear, therefore, from the aspect 
of intergenerational equity that 
immediate offset provides a far superior 
result then would occur if immediate 
offset were not permitted. Because 
immediate offset provides for a closer 
association between cost causation and 
cost responsibility it is clear that an 
offset is the most efficient and equitable 
method for distributing Btu refunds and 
ensuring the prompt collection of 
already incurred section 110 costs. 

Impending Partial Decontrol at the 
Wellhead In adopting the offset 
mechanism for accomplishing the Btu 
refund, the Commission is also 
considering the public interest in the 
context of current economic 
circumstances and in the context of 
current statutory and regulatory 
schemes. 

On the first of January, 1985, the 
Natural Gas Policy Act mandates that 
the price of the large portion of flowing 
natural gas be deregulated at the 
wellhead. The purpose of the ' 
deregulation is to solve a serious and 
recurrent problem which had existed in 
the natural gas market for years. That 
problem was the inability of the 
interstate market to achieve a balance 
between supply and demand. In order to 
achieve that balance in the newly 
deregulated marketplace, the market 


“ ElimlDAtion of Variable Costs from Certain 
Natural Gas Pipeline Minimum Bill Provisions. 49 
FR Z2778 (June 1.1984) (Order No. 3a0): Order 
Denying Rehearing ad Gran ting In Part Applkationa 
for Slay. 49 FR 31259 (Aug. 6.1984); Order Denying 
Rehearing and Granting Clarification, 49 FR 43635 
(OcL 31. 1984) (Order No. 380-8): Order on 
Rehearing Reaffirming Application of RuJe to 
Minimum Take Provi^ons and Denying Requests hr 
Waiver. 49 FR 43025 (Oct 31.1984) (Order Na 380- 
H- See Qiao, Natural Gas Pipeline Company of 
^erica, 28 F.E.R,C. 1 61,174 at 61.332 at n.l5 (1964); 

* * * we fully antidpate that companies with more 
than one supplier will "shop" for the cheapest 
•ource of supply. But we also must be aware of the 

potential effects of such swinging on those gas 
P'^chasert who lack these competitive 
aovontages." 


price should be as "pure” as possible, 
i.e., undistorted by costs unassodated 
with current supply. Only through a 
"pure** market price can the competitive 
marketplace foster the goals Congress 
intended well-head deregulation to 
achieve. 

The Commission has been concerned 
for some time that the price of gas 
reflected in the purchase gas adjustment 
filings of pipelines reflect as nearly as 
possible ^e cost of gas at the wellhead. 
As discussed supra, the Commission 
tailored the Order No. 94-A series to 
insure that production-related costs 
which accrued as a result of gas sold 
during previous periods did not distort 
the price of gas after January 1,1985. 

Specifically, Order No. 94-A was 
concerned with: 

* * * * prevent[ing] any large scale economic 
dislocations that may result from any one 
seller or group of sellers attempting to 
recover die allowances for prior costs in one 
lump sum or a few large payments.^ 

On January 24,1983, the impact of 
decontrol on the collection of generic 
allowances was uncertain. 
Consequently, the collections were to be 
made. 

under a schedule of payments that ensure(d], 
as nearly as possible, that the amounts would 
be paid in equal installments.^ 

As noted above, these payments have 
not. for the most part, occurred. Some 
pipelines have passed on prior-incurred 
production-related costs to their 
customers; others have not To the 
extent that prior-incurred production- 
related costs are still unpaid, the 
Commission is faced now with the 
prospect of having those costs appear as 
incremental increases in the cost of gas 
after January 1.1985. The Commission 
had intended to avoid this result. 

The Commission understands that the 
aggregate of the producers* claims for 
section 110 costs may approximate the 
aggregate of the producers' liabilities for 
Btu refunds. Thus, the offsets will spare 
consumers from potentially large rate 
increases in early 1985 and will avoid 
the transmittal of false expectations 
about future natural gas prices by the 
relatively painless method of using their 
Btu refund credits as an offset. The gas 
producers will be able to settle their 
long-past due accounts for section 110 
services rendered and their liability for 
Btu refunds without disrupting current 
or future natural gas prices. Tlie 
pipelines will be able to match these 
accounts with first sellers and 
consumers and enter the era of 


46 FR 5152. 5169 (Feb. 3.1963). 
5109. 


decontrol and enhanced competition 
without the burden of attempting to pass 
through producers* bills for services 
rendered years ago. 

The Commission's concern with this 
issue is evidenced by a filing of 
Tennessee Gas PipeUne Company in 
Docket No. RP85-8-000, dated October 
3,1984. for a procedure to permanently 
revise its FERC Gas Tariff PGA 
provisions to establish an extraordinary 
gas subaccount to record amounts in 
excess of $1 million which Tennessee 
would be required to pay for gas 
supplies as a result of Commission or 
court action. Under this proposal, 
Tennessee would calculate individual 
customer surcharges based on 
Tennessee's sales to that customer 
during the period to which the 
extraordinary payment pertained. 
Tennessee's two justifications for this 
proposal were that radical changes in 
purchase patterns will occur for some of 
its customers since the period to which 
the retroactive chaiges apply and that 
the recovery of such large retroactive 
payments through the current PGA 
mechanism would result in a distortion 
of the current gas markets. In support of 
its proposal, Tennessee noted Columbia 
Gas Transmission, a pipeline customer, 
purchased approximately 14 percent of 
the gas sold by Tennessee to 
jurisdictional customers during August 
1980-1983, compared to only seven 
percent in the first six months of 1984. 
Use of the normal Account 191 
mechanism to recover Order No. 94-A 
retroactive payments would allow 
customers with relatively declining 
purchases to bear less than their "fair 
share." and require customers with 
relatively higher purchases to bear more 
than their "fair share.” 

Consolidated Gas Transmission 
Corporation intervened in support of 
Tennessee’s proposal with this 
qualification: 

While Movant supports Tennessee's 
proposed methodology, the simplest and most 
efficient approach to this problem is to permit 
pipelines to offset Order No. 94 payments 
against Order No. 93 refunds received from 
producers.” 

Another intervenor, Niagara Mohawk 
Power Corporation, expressed concern 
that absent the direct billing mechanism, 
its customers "would be paying a share 
of the retroactive costs properly 
attributable to past sales to Columbia's 
customers. The retroactive costs are 
decidedly different than normal refunds 


^Motion of Consolidated Gas Transmission 
Corporation for Leave to Intervene in Support of 
Direct Billing Proposal in Docket No. RP65-3-000 at 
page 3. 
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that would he flowed through in PGA 
filings.** 

On November 5.1984, in Docket No. 
RM85-14. Natural Gas Pipeline 
Company of America (Natural) filed a 
petition for authority to institute a 
special, one-time, lump sum billing 
procedure to recover from Naturafs 
customers retroactive payments for 
''production-related costs** paid by 
Natural to producers by December 31. 

1984. Natural proposes to recover 
approximately $140 million in 
retroactive payments from its customers 
15 days after the latter of February 1, 

1985, or the date on which both the 
Docket No. RP83-68 and South Georgia 
refunds have been made. Natural 
asserts that, because approximately 
$120 million is owed its customers in 
these proceedings and another $60 
million in Btu refunds will be refunded 
to its customers, its customers would 
have sufficient funds to make this 
payment. Natural's justiBcation for this 
approach is similar to that offered by 
Tennessee. 

In anticipation of statutory changes on 
January 1,1985, considerable 
negotiation will occur between pipelines 
and producers and between producers 
and end users. This contract price 
negotiation should result in a relatively 
undistorted market price for gas. To the 
extent that historical costs are allowed 
to be included in these contract price 
negotiations and will be reflected in the 
base price from which these 
negotiations stem, consumers will be ill- 
seiv^ed. The Commission's concern is 
that without an offset, legitimate 
production-related gas costs incurred in 
the past would not be paid by customers 
in the system during the period of 
incurrence, but rather would be paid by 
present and future customers who 
received no economic benefits. Those 
costs, while authorized under the Order 
No. 94-A series and owed under 
contracts, are nonetheless inappropriate 
signals to the market in 1985, and. 
therefore, inconsistent with the 
Commission's goal of achieving a 
balance in supply and demand through 
the workings of a competitive market at 
the wellhead. ^ 

The Commission's attempts to work 
toward an undistorted market price for 
gas at the wellhead is reflected in the 
Order Nos. 380 and 380-A which 
removed variable costs from pipelines* 
minimum commodity bills. Prior to 
Order No. 380, minimum commodity 
bills insured pipelines that their 
customers would pay for a minimum 


Petition to Intervene of Niagara Mohawk Power 
Corporation In Docket No. RP85-S-000 at page 3. 


amount of gas and system capacity 
regardless of their needs and whether or 
not cheaper gas was available. 

By removing the variable costs from 
minimum commodity bills. Order Nos. 
380 and 380-A significantly changed the 
bases for purchasing decisions across 
the industry. Essentially, the economic 
penalty for changing suppliers was 
substantially reduced. Consequently, 
partially supplied customers and 
customers with alternate fuel capability 
are much freer to make purchasing 
decisions based on price, and, in fact, 
have probably done so. 

The data to demonstrate this 
phenomenon are not yet available. 
However, in seeking a stay from the 
court of the Commission's Order No. 

380, the "Minimum Bill Rule,** “ the 
pipelines acknowledged that proof of 
switching before the fact was 
impossible, but they assured the court 
that "it is overwhelmingly likely that 
purchasers of gas will 'swing* a 
substantial amount of their purchasers 
away from their current pipeline 
suppliers, next contract year, if freed 
from contractual obligations by [Order 
No. 380].** "The Court denied the stay 
applications by Order of September 19, 
1984, and refused to rehear its denial by 
Order of October 18,1984. Thus, Order 
No. 380 is in effect and minimum bill 
tarifr provisions are unenforceable as to 
variable costs. 

The Commission's methodology for 
accomplishing refunds is carefully 
weighed in light of this new purchasing 
freedom. If production-related costs are 
flowed through the PGAs, it is entirely 
possible that partially-supplied 
customers will be able to avoid those 
charges by changing suppliers. Indeed, 
the fact that PGA periods are staggered 
among pipelines further increases the 
opportunity fOr such avoidance. It is not 
the Commission's intent that the 
combined effects of its decisions should 
inadvertently or purposely result in full 
requirements customers bearing the 
bnmt of prior charges because they 
cannot leave the system. 

The Commission is concerned, 
therefore, that one result of forbidding 


Note 23. $upra, at 19. 

** Suggestion for Rehearing of the Order of 
September 19.1984. Denying Motion for Stay and 
Suggestion for Rehearing En Banc, filed September 
IS, 1984. by ANR Pipeline Company in Wisconsin 
Gas Company, et ol. v. FERC D.C Cir. No. S4>1358 
et ai, at 4. See also the Motion of Great Lakes 
Transmission Company for Stay Pending Review of 
Federal Energy Regulatory Commission Orders 
Invalidating Previously Approved Tariff Provision, 
filed August 13.1084. in Wisconsin Gas Company v. 
FERC. at p. 22 (“Natural (Gas Pipeline Co.] has 
advised Great Lakes that it is not planning to take 
any volumes for the remainder of the contract 
year.*'). 


an offset would be that captive or full 
requirements customers may shoulder 
more than their proper share of the 
burden of prior costs incurred on the 
system. The Commission believes that 
when most of the distortion is taken out 
of future PGAs (which distortion has 
resulted from prior Commission 
approval of certain costs), the threat 
that partially supplied customers may 
leave the system will be greatly reduced 
and this should better protect full 
requirements customers. The offset 
mechanism, the Commission believes, 
will help prevent the possibility of 
partially supplied customers escaping 
liability of their share of past section 110 
costs. 

First sellers have the option of 
pursuing their contract rights at law in 
order to collect the costs owed to them 
and/or to engage in settlement 
negotiations with the pipelines over the 
issue of what costs are owed. 

Arguments are raised that, because of 
current market conditions, any amounts 
resulting from such negotiations or 
litigation resulting in production-related 
costs being paid to the producer would 
likely be paid by pipeline shareholders 
rather than consumers. Specifically, the 
argument is that the marketplace would 
not bear the increase in price at the 
burner tip which would result from the 
inclusion of these costs. If that were the 
case, the pipeline shareholders would 
have to pay the costs themselves or lose 
markets. 

If the Commission, on the other hand, 
requires Btu refunds to be offset by 
production-related costs, it is not the 
shareholders who would bear the costs 
but rather the consumers which 
originally caused their incurrence. As a 
matter of equity, then, the question is 
whether the offset procedure would 
work to the detriment of consumers. In 
response, it is important to note that the 
production-related costs here are costs 
which have actually been incurred for 
past periods and which are authorized 
under the Commission's regulations. 
Consumers have had the benefit of the 
services and should bear the costs 
associated with those services. 

To the extent market restraints exist 
and shareholders must subsidize 
production-related costs which occur 
either outside of or over and above the 
offset, consumers have only rightfully 
been compensated for their pipelines* 
unfortunate market position. Either way, 
it would seem that the rights of the 
consumers are being carefully protected. 

Calculation of the Offset The 
Commission recognizes that the dollar 
amount of production-related costs 
ow^ed under numerous pipeline first 
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sellers’ contracts remains in dispute.^ 
This issue is of great concern to the 
Commission in allowing and fashioning 
an offset procedure. Only legitimate 
production-related costs should be offset 
against the Btu refunds. 

Presumably, certain amounts of 
production-related costs which pipelines 
and the first sellers have resolved have 
been or are being paid under existing 
payment agreements. However, if 
certain undisputed costs have not been 
recovered or are not presently being 
recovered consistent with a Commission 
approved mechanism, they must be 
offset against the Btu refund. 

If collection of past production-related 
costs were the only goals of the offset, it 
would be best achieved by allowing 
producers to offset the full amount of 
production-related costs claimed. 
However, the pipelines claim that the 
production-related costs appear to be 
overstated for any number of different 
reasons.’* To the extent there is validity 
to any of the pipeline’s reasons for not 
paying the full amount, allowing full 
offset would understate the Btu refunds. 

This procedure does not attempt to 
resolve all production-related cost 
issues. This leaves pipelines and 
purchasers free to dispute the costs in a 
proceeding which the Commission has 
designed specifically to deal with these 
costs. One purpose of this proceeding is 
to assure that only legitimate 


Order No. 399 noted that the Commission’s 
section 110 rules are pending on appeal, while the 
Btu refund obligation arises as the result of a court 
decision. The concern ia that the producer's claims 
for section 110 costs are subiect to modification or 
extinguishment by the courts, while their liabilities 
to make the Btu refunds have been finally 
established by the courts. Thus, the producers an 
asking to offset an inchoate or contingent claim 
against a final, adjudicated liability. 

Nevertheless, under the schedule prescribed by 
the Commission, collection of the section 110 costs 
ihould be completed by December 31.1984, long 
before the Fifth Circuit decision is expected to be 
rendered in the pending appeal of Texas Eastern. 
Texas Eastern lYanmission Corp. v. PERC. Docket 
No. 83-4380 (5lh Or 19M). The Commission has 
refused to sUy its section 110 rules. Tlie Fifth 
Circuit has not granted e stey. The Commission's 
rollectioo schsilule and deadline were not 
appealed. So urdess the pipelines meet the 
December 31 payment date, or the deadline for 
paying is extended, the retroactive section 110 
charges are due and payable even though they are 
•Ull subject to judicial review. The mere fact that 
the rule is pending judicial review does not mean 
all production-relat^ costs are In dispute. 

*' In response to the produoer'B pleas for prompt 
payment of their claims, various pipelines recited 
instances where claims for section 110 allowances 
Were dearly in error. Delivery distances were found 
to be inaccurate. Charges were billed for periods 
when wells were not producing. Explicit contractual 
<hd not exist for certain claims. However, 
the massive failure" of the pipelines to pay any 
substantial part of the billings from producers for 
s^ion 110 allowances is not based on pipeline 
claims that the bills from producers. In general, are 
not lawfully owed. 


production-related costs are offset from 
Btu refunds. The Commission will order 
further Btu refunds if it finds that 
production-related costs have been 
overstated for purposes of the offset. 

In light of all these considerations, the 
Commission will extend the deadline for 
large first sellers to make Btu refunds to 
the pipelines until December 31,1984, 
and to offset all of their unpaid and 
undisputed billings for section 110 costs 
rendered before January 19,1984, the 
date the Commission rescinded the 
’’dry” rule and reinstated the “wet” rule. 
Therefore, the amount refunded by a 
first seller shall be the difference 
between the Btu refund amount as 
calculated under Order Nos. 399, et seq. 
and the unpaid but undisputed billings 
for section 110 costs. 

Procedures. The Commission stated in 
Order No. 399 that permitting offsets 
will complicate the Btu refund process. 
On reconsideration, however, and in the 
light of expected market conditions and 
compelling equities, the Commission has 
devised administrative mechanisms for 
requiring legitimate section 110 costa to 
be paid by means of offsetting Btu 
refund obligations. These procedures are 
not unduly complicated and assure that 
the Commission and interested 
consumers will have sufficient 
information concerning the offset 
transactions to identify any section 110 
costs that have been improperly paid or 
any undercredited Btu refund amounts. 
The ability of interested parties to 
monitor payments of section 110 costs 
should not be affected by whether those 
payments are made by checks from the 
pipelines or by credits for Btu refund 
obligations owed to the pipelines. The 
standing and opportunity of consumers 
to protest the payment of section 110 
costs and their recovery by pipelines 
through PGA clauses will not be 
affected by whether such payments are 
made by cash or by offset. 

In Order No. 399, refunds were due by 
the first seller either on November 5, 
1984, in the case of large first sellers, 
and on May 3,1985, in the case of small 
first sellers.” 

Pipelines had to file refund reports by 
December 18.1984, for the first set of 
refunds they received (or should have 
received) on November 5,1984, and by 
June 17,1984. for the refunds due by 
May 3.1985. A final refund report was 
due on January 5,1987, to cover refunds 
made afier May 3.1985. These reports 
were to identify the first sellers who had 


“Small first sellers were required to notify 
pipeKnet by November S. 1964, of their Intent to 
defer payments of refonds until May 3.1965. The 
deadline for notification is extended by this order to 
December 31,1984. 


made refunds, and those who had not, 
the amounts received or due. broken 
down by seller into principal and 
interest, and reasons for non-payment, 
where applicable. 

A revised § 154.38(h] ” covered the 
pass-through of the Btu refund amounts 
by interstate pipelines, and related 
reporting requirements. This revised 
section essentially required the pipeline 
to identify those customers who actually 
paid the Btu overcharges, the amounts 
they paid, and then to refund that 
amount plus interest to the overcharged 
customer, regardless of whether that 
customer was still on the pipeline's 
system. 

Based on the Commission’s decision 
to require first sellers and purchasers to 
offset the Btu refunds with undisputed 
amounts owing retroactively under 
section 110 of the NGPA, the refund, 
reporting and pass-through requirements 
need modification. There are several 
reasons for this. 

First, while the Btu refund amounts 
due by a first seller should be readily 
ascertainable, once the volumes of gas 
sold are agreed upon, the section 110 
cost allowances may not be so easily 
determined. The section 110 cost 
allowances will vary, depending on such 
factors as length of gathering lines, 
actual costs incurred in providing 
services, and specific contractual 
arrangements. Therefore, in requiring 
the oUbbU the Commission will 
recognize and make provision for offsets 
in which both Btu refunds and section 
110 cost allowances are sums certain. 

The second concern is over the actual 
or implied pass-through of the 
retroactive section 110 costs. When a 
pipeline attempts to pass section 110 
costs through in its FGA, interveners 
and Commission stafif have an 
opportunity to scrutinize and object to 
the imposition and level of these costs.” 
When a pipeline ofisets, it would not 
have to reflect the amounts of the 
section 110 costs offset in its PGA, since 
it is not attempting to pass them 
through. Thus, the parties which might 
otherwise seek to challenge these 
amounts would be left without a 
convenient forum in which to challenge 
section 110 costs, even though they are 
directly affected by the offset (since it 
eliminates a refund they would 
otherwise have received). The 
Commission therefore believes that it 
must provide a mechanism by which the 
pipeline's customers. Commission staff, 
and other interested parties can review 
and challenge the section 110 costs for 


"18 CFR 154S8(h) (1964). 

**See notes 8 and 10, 3upra 7-11. 
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past periods, where the costs are not 
part of the PGA or a pipeline's rate case. 

Therefore, in summary, for Btu 
refunds, the Commission is requiring the 
same reports required in Order No. 399 
from intrastate and interstate pipelines. 
Where section 110 costs are offset 
against the Btu refund, interstate 
pipelines must include in their reports 
all the information required in section 
271.1104(f) concerning section 110 costs. 
To ensure that first sellers and pipelines 
have agreed to the section 110 cost 
allowances that offset the Btu refund, 
pipelines must file a first seller 
concurrence statement as part of their 
reports. These reports are detailed in 
ordering paragraphs F, G, and H. 

D. Lump-sum Cash Payments by 
Pipelines 

Panhandle Eastern Pipe Line 
Company and Trunkline Gas Company 
request that the Commission eliminate 
the automatic and mandatory 
requirement that pipelines make lump¬ 
sum cash refunds to those customers 
actually overcharged. Instead, 
petitioners state that the Commission 
should pass the refunds through using 
the pipelines* PGA mechanism. They 
argue that, by failing to pass these 
refunds through a pipeline’s PGA the 
Commission is foregoing an opportunity 
for significant rate reductions and 
market preservation. In addition, they 
argue that matching the Btu refunds to 
those customers actually overcharged is 
not possible and that there is no reason 
to believe that the PGA mechanism will 
produce inequitable results. 

The Commission carefully considered 
these arguments in the Bnal rule and on . 
rehearing and is retaining the 
requirement that interstate pipelines 
must make lump-sum cash payments to 
those customers actually overcharged 
for those Btu refund amounts not offset 
under the procedures established in this 
order. 

The Commission recognizes that the 
Btu refund might temporarily disrupt the 
current gas market regardless of the 
pajonent method used. Since decontrol 
of a large proportion of gas supplies 
takes place at the end of this year, the 
Commission has sought to limit that 
disruption. A lump-sum cash payment is 
less disruptive to the gas market than 
the use of the PGA because a cash 
payment to past customers does not 
adjust current prices and will 
consequently not send false price 
signals to current gas customers. In any 
event, the Commission believes that the 
offset procedures established in this 
order will alleviate most of these 
petitioners* concerns. 


E. Btu Measurement Adjustments to 
Section 110 Charges 

Southern California Gas Company 
and Pacific Lighting Gas Supply 
Company point out that some first 
sellers have been paid for section 110 
costs and allowances that are expressed 
in terms c^f cents-per-MMBtu measured 
under the dry rule. They request that 
Order No. 399 be amended to require 
refunds from first sellers if they have 
recovered costs that exceed the 
maximum section 110 allowances under 
the Commission’s regulations, 
recalculated under the wet rule. 
Although these costs may be included in 
calculating the section 110 costs to be 
offset with Btu refunds, the Commission 
is not establishing procedures in this 
order to refund those costs. 

The Commission agrees with the 
petitioners that, if payments of section 
110 costs, recalculated with reference to 
the wet rule, have exceeded the 
maximum allowable costs under the 
Commission’s regulations, refunds are in 
order. Although the court decision that 
gave rise to this proceeding ^ did not 
speak to section 110 allowances, it 
would be administratively inconvenient 
for the Commission and the regulated 
industries to utilize a different Btu 
measurement under section 110 than in 
the other sections of the NGPA. Thus, 
the Commission directs tiie pipelines 
and first sellers to review the section 
110 billings, paid and unpaid, to ensure 
that they do not exceed the maximum 
allowances, determined with reference 
to the wet rule. 

The Commission will not, however, 
require that any refunds that are due 
from Hrst sellers, as a result of 
recalculating section 110 costs under the 
wet rule, be made in conjunction with 
the refunds required in this proceeding. 
These refunds can be made in due time, 
without imposing any additional 
burdens of calculating and reporting on 
those affected by the stringent deadlines 
in this proceeding. However, first sellers 
and pipelines may include these refunds 
when implementing the offset 
procedures established in this order. 

F, Direct Sales 

Mississippi Chemical Corporation 
asks that the Commission reconsider its 
decision not to provide procedures for 
flowing the Btu refunds through to direct 
sale customers of interstate pipelines. 
Since rates to direct sale customers are 
established by contract and are not 
subject to Commission approval, any 
entitlement of direct sale customers to a 
portion of the Btu refunds received by 


^INGAA, supra, note 2, at 1. 


the pipelines depends on the terms of 
their contracts. The direct sales are not 
first sales under the NGPA.** Neither are 
they sales for resale under the 
Commission’s Natural Gas Act 
jurisdiction.^’The Commission believes 
that it lacks jurisdiction to require these 
pipelines to pass the Btu refunds on to 
their direct sales customers. The 
Commission also believes that direct 
sales customers are capable of enforcing 
their rights arising from their contracts 
with interstate pipelines by means of 
negotiation or in the courts. Accordingly, 
while the Commission recognizes that 
refunds to direct sales customers may 
be delayed or never made, there is no 
recourse that the Commission can 
provide. 

G. Refunds by Operators Designated by 
Large First Sellers 

The Commission wants to avoid 
confusion over when operators 
designated by large first sellers must 
make refunds. Hence, an operator 
designated by a large first seller must 
pay the large first seller’s portion of the 
refund on the deadline for payment by 
large first sellers—regardless of whether 
the operator itself is a large or small first 
seller. In addition, a large first seller 
must remit its portion of the refund 
obligation to its designated operator 
who is a small first seller on or before 
the date the refund must be paid to the 
pipeline. The Commission is specifically 
requiring these first sellers to make the 
refunds with other large first sellers 
because large first sellers should not be 
allowed to take advantage of a deferral 
that was designed to prevent cash flow 
problems for small first sellers. 

H. Extension of the Deadline For 
Payment by Large First Sellers 

The Producer group and other 
petitioners complain that compliance 
with the deadline for payment by large 
first sellers is an unreasonable hardship, 
and that the Commission acted 
arbitrarily by not permitting first sellers 
to spread out the payment of the Btu 
refunds. Specifically, petitioners state 
that the time period between the 
issuance of the final rule and the refund 
deadline is too short to ensure the 
computation and execution of accurate 
refunds and will cause unnecessary 
cash flow problems. They argue that 
these problems were made worse by the 
failure of the Commission to require 


^See 15 U.S.C, 3301(21) (1982). Pipelines’ sales of 
gas are not first sales except sales of gas produced 
by the pipeline. Public Service Comm’n of New York 
V. ^d-Louisiana Cas Co.. 103 S. Ct. 3024 (1983). 

«15 U.S.C. 717(b) (1982). 
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pipelines to furnish the information 
necessary to calculate the Btu refunds in 
a timely fashion and the prospect that 
the Commission might permit an offset 
of section 110 costs and the Btu refund. 

Petitioners also argue that any 
oltemate relief from this burden was 
foreclosed by the Commission’s 
statement in Order No. 399, that it 
“expects few applications” under 
section 502(c} of the NGPA and ’’is not 
inclined to grant them unless the 
applicant’s claim for relief is supported 
by compelling reasons.” Except to the 
extent that the deadline for payment by 
large first sellers is extended to 
December 31.1984, to implement the 
offset mechanism, the Commission 
denies petitioners* requests. 

First sellers have had sufficient time 
to prepare for the payment of this 
rehind. INGA A was decided 
approximately a year ago. The 
Commission issued its interim rule on 
May 3,1984. This rule established the 
refund procedures that were adopted 
with minor changes by Order No. 399 
and it also stopped pipelines from 
unilaterally collecting the refunds owed 
by first sellers through billing 
adjustments. Any uncertainty over 
whether the final rule would permit 
offsets of section 110 cost should not 
have stopped first sellers from 
calculating the refunds owed. These 
calculations would have to be made 
even if the Commission had permitted 
an offset procedure. 

The Commission is troubled that some 
pipelines have failed to cooperate with 
first sellers in determining the amount of 
Btu refunds owed. This fact does not 
support across-the-board extensions of 
the refund deadlines.” In any event, 
those first sellers who have diligently 
sought cooperation should seek relief 
under NGPA section 502(c) if a pipeline 
has not cooperated in determining the 
amounts owed. In those individual 
cases, the Commission will, if 
appropriate, fashion a remedy to meet 
the needs of the parties. 

/. Royalty Payments 

Several petitions for rehearing were 
received on the obligation of first sellers 
to pay refunds on behalf of royalty 
interest owners. For example, Inland 
Ocean, Inc., (Inland) asserts that it may 
be unable to recover from its royalty 
interest owners and working interest 
owners their attributable portion of the 


’•The Commission reminds the pipelines that, 
although the firs! sellers are liable for the refunds, 
pipelines have an obligation under the Natural Gas 
Act as part of prudent management to ensure that 
first sellers pay these refunds promptly and 
properly. 


Btu refund. Since there are bankruptcies 
and deaths associated with some 
royalty owners. Inland contends that it 
is virtually impossible to obtain refunds 
in many cases. Inland argues that 
equitable considerations would justify 
consideration of these factors and that 
the Commission should permit some 
form of equitable relief under section 
502(c). In contrast, Pennzoil argues that 
the Commission should defer the royalty 
interest portion of the refund until that 
portion is paid by the royalty interest 
owner. In addition, Pitts Oil and other 
petitioners argue the Commission should 
waive the refund attributable to royalty 
interest owners. 

In Order No. 399, the Commission 
addressed the problems first sellers may 
have in recovering refunds from royally 
owners. Though sympathetic, the 
Commission found it could not relieve 
the first seller of any refund obligation 
because to do so would sanction a price 
in excess of the NGPA ceiling price. 
Upon reconsideration, the Commission 
believes it has the discretion to waive a 
portion of the first seller’s refund 
obligation, if it is demonstrated that the 
refund is uncollectible.*® Although that 
order makes first sellers guarantors of 
the refund corpus paid to other parties, 
i.e., royalty owners or working interest 
owners, it may be impossible for a first 
seller to recoup all of these refunds. The 
Commission may consider requests for a 
waiver on a case-by-case basis.^® 

Mesa Petroleum states that they have 
received a letter from the Commission of 
Public Lands and Farm Loans of the 
State of Wyoming. According to Mesa, 
that letter represents a final statement 
by the State of Wyoming concerning the 
payment of gas royalties calculated on a 
“dry” basis and that Wyoming will 
begin lease cancellation proceedings for 
those leases that do not pay royalties on 
a dry basis. 

The Commission has reviewed the 
letter sent by the State of Wyoming 
which Mesa attached as Appendix A to 
their comments. The letter raises a 
number of issues regarding the scheme 
of Federal regulation of the gas industry 
which are of concern to the Commission. 
However, without further clarification 
and development of those issues, the 
Commission is unable to comment 
further. 

111. Paperwork Reduction Act 

The refund reports required under 
Ordering Paragraphs Nos. F, G. H of this 
order and §5 154.38(h)(3) (vi). (vii), and 


•• Consumer Federation of America v. FPC, 515 
F.2d 347 (D.C Cir. 1975). 

To the extent a filing fee exists for such a 
waiver, the Commission is waiving this filing fee. 


(viii) of the Commission’s regulations 
are information collection requirements 
that are being submitted to the Office of 
Management and Budget (OMB) for its 
approval under the Paperwork 
Reduction Act. 44 U.S.C. 3501-3520 
(1982) and OMB’s regulations, 5 CFR 
Part 1320 (1984). Comments on these 
provisions should be sent to the Office 
of Information and Regulatory Affairs of 
OMB (Attention: Desk Officer for the 
Federal Energy Regulatory Commission). 
Interested persons can obtain 
information on the information 
collection provisions by contacting the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. NE., 
Washington, D.C. 20428 (Attention: 
Darrell D. Blakeway, (202) 357-8696). 

IV. Effective Date 

The Commission incorporates the 
reasoning and findings in the interim 
rule that good cause exists under the 
Administrative Procedure Act (APA), 5 
U.S.C. 553(b) (1982), for finding that a 
Notice of Proposed Rulemaking is 
unnecessary, impracticable and contrary 
to the public interest. 

The Commission considered making 
this entire rule effective upon issuance. 
However, as a substantive matter, it 
makes little difference whether the 
entire rule is effective immediately or 30 
days after publication in the Federal 
Register, because first sellers and 
pipelines are on notice that offsets will 
be required by December 31.1984. 
Therefore, as provided under the APA, 5 
U.S.C. 553(d) (1982), this rule is effective 
30 days after publication in the Federal 
Register, except as follows. For good 
cause, under S 553(d) of the APA, the 
Commission makes effective 
immediately: (1) An extension to 
December 31,1984, of all refunds by 
large first sellers; (2) repeal of the 
reporting requirements established in 
ordering paragraphs E, F, and G of 
Order No. 399, and (3) the requirements 
to file refund reports established in this 
order. By making the extension of the 
refund deadline and the rescission of the 
reporting requirements established in 
Order No. 399 effective upon issuance of 
this order, the Commission will reduce 
the burden on first sellers and pipelines 
by removing unnecessary requirements. 
Consequently, the Commission is 
revoking the requirements of its earlier 
stay, 49 FR 43543 (Oct. 30.1984), that 
refunds by large first sellers would be 
due 10 days after issuance of this order. 
The refund reports established in this 
rule are information collection 
requirements under the Paperwork 
Reduction Act and are subject to OMB 
approval. Accordingly, the refund 
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reporting requirements (set forth in 
Ordering paragraph Nos. F. G. and H of 
this rule and { $ 154.36(h) (vi). (vii). and 
(viii) of the Commission's regulations) 
will become effective January 25.1985. If 
OMB's approval and control number 
have not been received by this effective 
date, the Commission will issue a notice 
temporarily suspending the effective 
date of the refund reporting 
requirements. 

V. Conclusion 

To the extent petitioners raise other 
issues, the Conunission believes that 
those issues were considered previously 
and were fully addressed in Order No. 
399. 

The Commission orders: 

(A) Any first seller that collected 
revenues in excess of the product of (a) 
the applicable maximum lawful price 
established by the NGPA, and (b) the 
quantities of MMBtu's determined on 
the basis of § 270.204 of the Commission 
regulations, shall refund any such 
excess revenues. This refund shall be 
paid in full by December 31,1984, unless 
the first seller is a small first seller, i.e., 
a first seller that sold a total of ten 
million Mcf or less of gas, in both the 
interstate and intrastate markets, during 
1983. A small first seller must pay the 
refunds in full by May 3,1985. but. to 
qualify for this extension, he must notify 
in writing, by December 31.1984, any 
pipeline to which he owes refunds that 
he is a small first seller. To the extent 
that revenues for gas sold in a first sale 
under the NCPA are less than or equal 
to the level of revenues based on the 
product of (a) and (b). and are 
contractually authorized, no refunds are 
due. 

(B) All first sellers may defer payment 
of that portion of the Btu refund 
attributable to royalty interest owners 
until the first seller receives payment 
from the royalty interest owner or 
November 5,1986, whichever occurs 
first. First sellers deferring the portion of 
Btu refunds attributable to roy^ty 
interest owners must notify pipelines of 
the deferral by the date that the first 
seller would otherwise be required to 
make the refund. 

(C) Any filing fee applicable to a 
request for a waiver, as described 
herein, is waived. 

(D) The parties to the first sale 
transaction may choose the method of 
payment of this refund. If the parties 
cannot agree to a method, payment shall 
be by a lump-sum cash payment. 
However, to the extent that a pipeline- 
purchaser and first seller agree on an 
amount of section 110 allowances owed 
by the pipeline to the first seller, such 
amount shall be offset against the 


amount of the Btu refund due to the 
pipeline. No amounts owing under 
section 110 which accrued after January 
19.1984, or which the pipeline disputes, 
may be used to o^set any Btu refund 
amounts. 

(E) Interest on Btu refunds shall be 
calculated in accordance with § 154.102 
(c) and (d) of the Commission's 
regulations, except that the interest 
obligation for money paid into escrow is 
that interest which accrued in the 
escrow account on the amount required 
to be refunded. Interest on section 110 
allowance retroactive payments shall be 
calculated pursuant to the contract 
under which such allowances were 
charged and collected. 

(F) By February 15.1985, interstate 
and intrastate pipelines shall file a 
refund report with the Commission 
detailing: (1) Those first sellers who 
made refim^, and the refund amounts 
that the pipeline has received, 
separately stated for each first seller, 
and indicating the principal amount and 
interest; and (2) those first sellers who 
have not made refunds, and the refund 
amounts due but not received by the 
pipeline, for each first seller, separately 
stating the principal amount and interest 
due fi*om each first seller, and the 
reason for nonpayment, and (3) in the 
case where Btu refund amounts have 
been oHset by section 110 allowances 
for past periods owed to the first sellers 
by the pipelines, and where the offsets 
are made under paragraph (D) above, 
the refund report should identify the 
first sellers who have applied offsets to 
satisfy Btu refunds, the amount Btu 
refunds due. for each first seller, stating 
separately the principal and interest, 
and a statement of concurrence on the 
Btu refund due and the section 110 offset 
amount. For interstate pipelines using 
the offset mechanism, the following 
information must also be supplied: 

(a) The amount of section 110 
allowances applied to the Btu refund 
obligations which are agreed to by both 
the pipeline and first seller, and 

(b) on a well by well or completion 
location basis, the amount per MMBtu of 
section 110 charges which have been 
applied to a Btu refund obligation, the 
specified production-related services for 
which the charge is made, and the 
contractual provisions expressly 
authorizing the section 110 charge. 

Of those first sellers who are small first 
sellers as defined in this order, only 
those who have paid in full need to be 
identified. Intrastate pipelines shall also 
file a copy of the report with the State 
regulatory agency having jurisdiction 
over such pipeline. 


(G) By June 17,1985, intrastate and 
interstate pipelines shall file a refund 
report containing the information 
described in paragraph (F). with respect 
to refunds not previously identified in 
the prior refund report. Intrastate 
pipelines shall also file this report with 
the State regulatory agency having 
jurisdiction over such pipeline. 

(H) By January 5.1967, intrastate and 
interstate pipelines shall file a refund 
report with the Commission detailing: (1) 
Those first sellers who have made 
refunds after May 3.1985, and the 
refund amounts received from these 
sellers separately stating the principal 
and interest received; and (2) those first 
sellers who have not made refunds or 
refunds in full, the refund amounts not 
made by each first seller, separately 
stating the principal and interest due 
from each first seller, and the reason for 
non-payment. Intrastate pipelines shall 
file a copy of this report with the State 
regulatory agency having jurisdiction 
over such pipeline. 

(I) The reporting^requirements 
established in ordering paragraphs E, F, 
and G of Order No. 399 are rescinded. 

(J) The regulations in Part 154, 
Subchapter E. Chapter I, Title 18. Code 
of Federal Regulations are amended as 
set forth below. 

By the Commission. Chairman O'Connor 
dissented in part as to Part 111. C. 
Commissioner Sousa dissented in part as to 
Part m. C. Commissioner Richard dissented 
in part as to Part 111. L with a separate 
statement attached. 

Kenneth F. Plumb. 

Secretary. 

PART 154—[AMENDED) 

1. The authority citation for Part 154 
continues to read as follows: 

Authority: Department of Energy 
Organization Act, 42 U.S.C. 7101-7352 (1982); 
Executive Order 12.009.3 CFR 142 (1978): 
Administrative Procedure Act, 5 U.S.C. 551- 
557 (1982); Natural Gas Act. 15 U.S.C. 717- 
717w (1982): Federal Power Act, 16 U.S.C. 
791a-828c (1982); Natural Gas Policy Act. 15 
U.S.C. 3301-3432 (1982); Public Utility 
Regulatory Policies Act, 18 U.S.C. 2601-2845 
(1982); Interstate Commerce Act. 49 U.S.C.. 1- 
27 (1976). 

2. Section 154.38(h)(2) is amended by 
adding a new sentence at the end of the 
paragraph to read as follows: 

§ 154.38 Composition of rate schedule. 

• • « * * 

(h) Pipeline recovery of Btu 
measurement adjustments. ♦ * * 

(2) * * * Btu refunds shall be reduced 
by section 110 costs which have been 
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offset in accordance with Order No. 
399-A. 

* « * « * 

§ 1S4.38 [Amended] 

3. Section 154.38(h](3)(vi) is amended 
by removing the words ’’December 18, 
1984.” and adding, in their place, the 
words ’’February 15,1985”. 

Refund Resulting From Btu 
Nfeasurement Adjustments 

(Docket No. RM84-&-003. et qL\ 

Issued: November 20,1984. 

Richard, Commissioner, dissenting in part. 

I strongly agree with my two colleagues as 
to Uie offset procedure. 1 must, however, 
regrettably dissent as to that portion of the 
Order not allowing an upfront mechanism 
dealing with a waiver of uncollectible royalty 
and working interest dollars. My dissent is 
concerned with the timing of any waiver, as 
set out in Part 111. 1. 

1 believe that the Commission should 
consider those limited circumstances (less 
than five percent of the total) where a first 
seller cannot recover the amounts passed 
through to working interest or royalty 
owners. In this case the first seller acting as a 
conduit never received the benefit of the 
monies received from consumers. 

It is without question that no refund 
mechanism will ever completely restore the 
full status quo ante. At best the Conunission 
can establish a refund procedure which fairly 
balances questions of equity and the public 
interest and which substantially complies 
with court ordered refunds in INGAA. In 
establishing that mechanism, the Commission 
must consider the relevant factors, the 
practical consequences in making the refund 
determination, and strike a balance between 
the comparative benefits and losses. * 

This is not to say someone should not be 
held liable for the overcharges. However, it is 
to say that not every decision invalidating an 
agency order should be given full retroactive 
effect The Commission should recognize that 
difficulties associated with the refund 
process are due. in part to our erroneous 
interpretation of the NCPA that the Court 
corrected. First sellers have relied on that 
erroneous interpretation. Now the 
Commission is faced with the responsibility 
of undoing a pricing practice that has been in 
effect for over six years. In so doing, it should 
consider the public interest and the equities 
of all those affected by the refund process. 
Consumers are entitled to credits based on 
the overcharge plus the prime interest rate. 
Those parties that received the benefit of the 
overchaige are the ones required to fund the 
credit. My concern is with those amounts 
uncollectable by first sellers who never 
received the benefit of their collection from 
consumers. 

In line with my earlier dissent. I would 
establish two procedures by which first 


‘ See FPC v. Tennessee Gas Co.. 371 U.S, 145,155 
(1W2); Public Service Commission v. FPC, 329 P.2d 
242,250 (D.C- Cir. 1964). cert denied. 377 U.S. 963 
(1964); Wisconsin Electric Power Co. v. FERC, 602 
P-2d 452. 457 (D.C Cip. (1979)). 


sellers may seek relief from their 
uncollectible royalty and working interest 
refund obligations. Neither of these 
procedures would be available if these 
parties and the first seller are under a 
contractual relationship regarding any well 
from which gas is or will be flowing. If the 
first seller is paying royalties or working 
Interest amounts to these interests on flowing 
gas, then the Commission would presume the 
firt seller may collect the refund amounts 
through billing adjustments.’ 

1 would limit the first procedure to small 
first sellers. ’ As stated in the final rule, the 
Commission is concerned that these sellers 
may experience cash flow problems in 
making refund payments as well as financial 
in their pursuance. 

We should recognize that in some cases, 
refunds from royalty and working interest 
owners simply cannot be obtained. In these 
cases. I recommended the establishment of a 
waiver procedure by which small first sellers 
may notify the Commission of such 
impossibility on or before the deadline for 
making such payments. This procedure is 
available only if the total refund from a 
particular interest is less than or equal to 
$100. Receipt of the notification by the 
Commission will constitute a waiver of the 
refund and does not require issuance of any 
document by the Commission, i.e., it will be 
self-implementing. However, in order to 
encourage the collection, notification must be 
made under oath signed by the first seller and 
must be served on the pipeline. The affidavit 
should further state the owner qualifies as a 
small first seller, the amount of the refund 
owed, why the refund is uncollectible, what 
steps the first seller has taken to collect the 
refimd, and that such steps were made in 
good faith to obtain the refund, but that it is 
impossible to obtain the refund. The 
following examples illustrate several 
situations where it may be impossible to 
collect the refund: 

1. The royalty owner has died and his 
estate has closed. 

2. The royalty owner is bankrupt and the 
bankruptcy proceeding has closed. 

3. The royalty owners cannot be located 
with proof that reasonable steps were 
undertaken to locate. 

4. The applicable state Statute of 
Limitations prohibits legal action against the 
royalty owner to obtain such refunds. 

The Commission audit division would 
review these submissions. Submissions 
containing false or incorrect statements or 


’Questions of contractual authority to make 
adjustments should be resolved by the individual 
parties to the contract. 

’See 49 FR 37735. 37737-8 (Sept. 26.1984). Small 
first sellers are first sellers of gas who have sold a 
total 10 million Mcf (10 Bcf) or less of gas in both 
the intrastate and interstate markets in 1983. As a 
matter of course, cash flow problems are much more 
likely to exist in the case of small producers than 
large ones. For over seven years, I have followed 
the issue of who drills the most exploratory wells 
and I am convinced that consistently independent 
producers do drill at least 80% of those wells each 
year. My upfront waiver is largely to remove any 
cloud over the financial statement of the producer. 
Internally generated funds are less available for 
drilling new wells to this class of producer. 


those that do not fully justify ihe 
impossibility of collecting the refunds would 
be dealt with under the Commission's 
enforcement authority. 

Finally, some refunds may not qualify for 
the waiver procedures described above 
because it still may not be cost effective for 
the first seller to pursue the refund. Since 
extraordinary situations may exist for both 
large and small first sellers, a second 
procedure would be available iO any first 
seller. 

Accordingly, for these interest owner 
refunds exceeding $100, the first seller should 
first make a good faith effort to obtain the 
refund from the interest owner. If the refund 
is unobtainable a first seller may file for a 
section 502(c) adjustment of the refund 
liability explaining why it would not be cost 
effective to pursue the refund. Such 
application would be filed in accordance with 
Subpart K of Part 385 of the Commission's 
regulation and be filed with the Commission 
and the pipeline no later than the final due 
date of the refund. The filing of such 
application would suspend the obligation to 
make the refund payment until such time as 
the Commission acts on that application. 

I agree with the majority's waiver of the 
$6000 filing fee for section 502(c) applications. 

I believe these procedures outlined above 
comply with the court's decision in INGAA. 
and also balance the competing interests of 
administrative burdens and practicalities 
associated with obtaining refunds with equity 
and the public interest. Since my colleagues 
think otherwise. 1 respectfully dissent from 
that portion of the decision dealing with the 
timing of the waiver issue. 

Oliver G. Richard ni. 

Commissioner. 

(FR Doc. S4-30in7 PUad 11>2S-84:8:45 am] 

BILUMQ COOC f717-OJ-M 


DEPARTMENT OF THE TREASURY 
Customs Service 
19 CFR Part 10 
[T.D. 84-233] 

Elimination of Duty on Articles 
Imported for Physically or Mentally 
Handicapped Persons 

AGENCY: U.S. Customs Service, 
Department of the Treasury. 
action: Final rule. 

SUMMARY: This document finalizes an 
interim amendment to the Customs 
Regulations to provide a procedure for 
the duty-free treatment of imported 
articles specially designed or adapted 
for the use or benefit of physically or 
mentally handicapped persons. Many 
articles for the blind, and some for other 
handicapped individuals, already are 
entitled to duty-free entry under existing 
law. This document implements a new 
law which expands duty-free treatment 
to include articles specially designed or 
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adapted for use by other handicapped 
persons. 

EFFECTIVE DATE: December 26,1984. 

FOR FURTHER INFORfMATION CONTACT. 

Herbert Geller, Duty Assessment 
Division, U.8. Customs Ser\ice, 1301 
Constitution Avenue. NW.. Washington, 
D.C. 20229 (202-566-6307) or Richard 
Seppa or Prank Creel. International 
Trade Administration, U.S. Department 
of Commerce. 14th Street and 
Constitution Avenue, NW.. Washington, 
D.C. 20230 (202-377-1660). 

SUPPtEMENTARY INFORMATION: 

Background 

The Agreement on the Importation or 
Educational. Scientific and Cultural 
Materials, known as the Florence 
Agreement, is an international 
agreement providing for duty-free trade 
among its signatories in specified 
categories of articles. These categories 
are: (1) Books, publications, and 
documents: (2) works of art and 
collector's pieces; (3) visual and 
auditory materials: (4) scientific 
instruments and apparatus: and (5) 
articles for the blind 

A Protocol to the Florence Agreement 
the Nairobi Protocol, broadens the scope 
of the Florence Agreement to include the 
duty-free entry of several categories of 
articles. One new category of articles 
includes materials specially designed for 
the education, employment and social 
advancement of physically or mentally 
handicapped persons. Thus, the Protocol 
is intended to accord duty-fiee 
treatment to articles not only for the 
blind, but for all other handicapped 
persons without regard to the source of 
their affliction. The Educational 
Scientific, and Cultural Materials 
Importation Act of 1982. Pub. L 97-446, 
is the enactment which makes the 
international obligations of the Nairobi 
Protocol part of U.S. domestic law. 

Many articles for the blind, and some 
for other handicapped individuals, 
already are entitled to duty-free entry 
under existing statutes. Items 626.10 and 
826.20. Tariff Schedules of the United 
States (TSUS: 19 U.S.C. 1202). provide 
for the duty-free entiy of articles for the 
blind. Legislation implementing the 
Protocol expands coverage to 
encompass other articles which are 
specially designed or adapted for use by 
other handicapped individuals. 
Consequently, Part 4'of Schedule 9. 
TSUS. has been amended by inserting 
item numbers 960.10. 960.12, and 960.15, 
“Articles specially designed or adapted 
for the use or benefll of the blind or 
other physically or mentally 
handicapped persons.” 


The articles added by these new 
provisions became eligible for duty-free 
treatment on February 11.1983. 
Eligibility ends August 11,1985. During 
this period, the duty-free treatment of 
these articles will be reviewed by the 
President Because the legislation 
became effective on February 11.1983, 
and articles have been entered duty-free 
since that date, an interim Customs 
Regulations amendment was published 
as T.D. 84-17 in the Federal Register on 
January 12,1984 (49 FR1482), and it 
became elective on that date. 
Instructions regarding the duty-free 
treatment of theses articles were issued 
to Customs field officers by memoranda 
dated February 22. and July 13.1683. As 
noted, items 626.10 and 826.20. TSUS, 
already provide permanent duty-free 
treatment for those articles classified in 
new items 060.10 and 960.12, TSUS. on a 
temporary basis. Therefore, there is no 
time limit applicable to duty-free 
treatment of these particular articles. 

T.D. 84-17, the interim amendment, 
provided the procedure for the duty-free 
treatment of imported articles specially 
designed or adapted for the use or 
benefit of physically or mentally 
handicapped persons other than articles 
solely for the blind. That document 
discussed the rationale behind the 
amendment and stated general 
guidelines and an example to illustrate 
the legislative intent 

Discussion of Comments 

In response to the interim regulation, 
two comments were received. One 
commenter stated that operational 
criteria governing the importation of 
articles for the handicapped as 
envisioned in item 960.15, TSUS. should 
be spelled out in detail in the regulation 
to afford adequate guidance to Customs 
ports to determine duty-free treatment 
of the imported articles. 

Customs believes that detailed 
guidelines in the regulations would be 
inappropriate. Cuidelines, as suggested, 
could not be inclusive of all possible 
situations and might be construed to 
eliminate duty-free treatment for some 
articles not included in the guidelines. 
Existing procedures to ensure uniformity 
in classification should serve item 
960.15, TSUS, imports as well as other 
imports. A vigorous program of verifying 
these imports has been instituted to 
assist in complying with item 960.15, 
TSUS, criteria. 

The commenter also stated that the 
regulations should emphasize that eveiy 
International Trade Administration 
Form ITA-362P. “Information on 
Articles for Physically or Mentally 
Handicapped Persons Imported Free of 
Duty under Pub. L 97-446 (other than 


Articles for the Blind)’*, should be 
presented to Customs with all 
information completed. 

Customs has issued instructions to its 
personnel throughout the U.S. to assure 
the completeness and accuracy of the 
data required on ITA-362P forms. This 
information though, would be 
inappropriate for incorporation in 
regulations. 

The other commenter felt that 
Customs should allow the same 
bonding-for-missing document 
procedure for Form rrA-362P as it does 
for the Generalized System of 
Preferences (GSP) and Caribbean Basin 
Initiative (CBI) importers. 

Customs believes that, unlike CSP or 
CBI documents which must be obtained 
from an overseas source, Form ITA- 
362P is available at all Customs ports 
and may be duplicated by importers or 
their agents. The ITA-362P Is a simple 
form which provides to Customs, 
information available and necessary for 
an importer or agent to file an entry 
summary. This form may be completed 
within a few minutes and there is no 
reason that it cannot be filed with the 
entry summary. 

Executive Order 12291 

Because the amendment does not 
meet the criteria for a “major rule** as 
defined by section 1(b) of E.0.12291, the 
regulatory impact ax^ysis prescribed 
by section 3 of the E.O. is not required. 

Regulatory Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C. 603, 604) are not applicable to this 
amendment because it has not had a 
significant economic impact on a 
substantial number of small entities nor 
imposed, or otherwise caused, a 
significant increase in the reporting, 
recordkeeping, or other compliance 
burdens since February 11.1963. 

Accordingly, It is certified under the 
provisions of section 3 of the Regulatory 
Flexibility Act (5 U.S.C. 605(b)) that this 
rule will not have a significant economic 
impact on a substantial number of small 
entities. 

Paperwork Reduction Act 

The International Trade 
Administration, U.S. Department of 
Commerce, submitted Form ITA-362P, 
to the Office of Management and Budget 
for approval. The form was approved 
and its OMB approval number is 0625- 
0118. which expires March 31,1985. 
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Drafting Infonnation 

The principal author of this document 
was James S. E)emb, Regulations Control 
Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, 
personnel from the Department of 
Commerce and other Customs offices 
participated in its development. 

fist of Subjects in 19 CFR Part 10 

Customs duties and inspection. 

Imports. 

Amendment to the Regulations 

In Part 10, Customs Regulations (19 
CFR Part 10), the new center heading 
and new § 10.182 as added on January 
12.1984 (49 FR 1482) are made final and 
reprinted without change to read as set 
forth below. 

William von Raab, 

Commissioner of Customs. 

Approved: November 5,1984. 
foho M. Walker, Jr., 

Assistant Secretary of the Treasury. 

PART 10—ARTICLES CONDITIONALLY 
FREE, SUBJECT TO A REDUCED RATE 
ETC. 

Articles Specially Designed or Adapted 
for Use by Handicapp^ Persons Other 
Than Articles Solely for the Blind 

$10,182 Articles specially designed or 
adapted for use by handicapped persons 
other than articles solely for the blind. 

(a) Articles specially designed or 
adapted for use by handicapped persona 
other than articles solely for the blind 
which are claimed to be entitled to free 
entry under temporary tariff item 960.15, 
Tariff Schedules of the United States 
(TSUS) (19 U.S.C 1202), may be 
admitted free of duty by Customs upon 
the subnussion of an International Trade 
Administration Form rrA-382P, 
“Information on Articles for Physically 
or Mentally Handicapped Persons 
Imported Free of Duty under Pub. L 97- 
466 (other than Articles for the Blind)’*, 
which provides specified information 
about the articles to be imported. 

(b) The requirement for Form rrA-362 
P is limited to merchandise entered 
under item 960.15, TSUS. This form may 
not be treated, in accordance with 

J 141.66 of this chapter, aa a missing 
documenL A bond may not be given to 
Customs for the production of this form 
at the time of entry. Form ITA-362 P 
must be presented with the entry 
summary or with the entry when the 
entry summary is filed at the time of 
entry. A duty-free entry summary will 
be rejected and appropriate estimated 
duties required if Form ITA-362 P is not 
presented at the time the entry summary 
is filed. The effective period for duty¬ 


free treatment of these articles extends 
until August 11,1985, unless extended 
by the President 

(R.S. 251, as amended, sec. 024,48 Stat 759, 
77A Stat. 14 (5 U.S.C 301.19 U.S.a 66.1202 
(Gen. Hdnt 11), 1824)) 

pnt Doc. M~30n« Pflad 11-2S>a4( teOS ami 
BILLIMQ COOf 4t20-<»-« 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Social Security Administration 

20 CFR Parts 404,410, 416, and 422 

Federal Old-Age, Survivors, and 
Disability Insurance Benefits, Black 
Lung Benefits, Supplemental Security 
Income for the Agc^ Blind and 
Disabled, and Organization and 
Procedures; Reopening and Revising 
Determinations and Decisions 
Expedited Appeals Process 

agency: Social Security Administration, 
HHS. 

action: Final rule. 

summary: These final regulations make 
five unrelated changes in our rules on 
when a determination or decision 
affecting someone's rights under 
programs administered by the Social 
Security Administration may be 
reopened and revised. The programs are 
Old-Age, Survivors, and Disability 
Insurance, Black Lung Benefits (Part B), 
and Supplemental Security Income for 
the Aged, Blind, and Disabled. Most of 
the changes expand the exceptions to 
the time limits on reopening. Two of the 
changes are to take into account 
legislative changes. The other three 
changes add long-standing policies to 
the regulations. 

In addition, we are making the time 
limit for appealing a determination or 
decision on benefit rights to a Federal 
district court pursuant to the "expedited 
appeals process," the same as the time 
limits for other appeals of our 
determinations or decisions. This 
change allows slightly more time to 
appeal under the "expedited appeals 
process" and makes the rules on appeals 
more consistent. 

The regulatory changes affect 20 CFR 
404.927, 404.988, 410.629e, 410.672, 
416.1427, and 422.210, and add new 
sections 404.991a, 404.996, 410.675a, and 
416.1491. 

EFFECTIVE DATES: These amendments 
are effective November 26.1984. 

FOR FURTHER INFORMATION CONTACT: 
Phillip Berge, Legal Assistant, S-B-4 
Operations Building, 6401 Security 


Boulevard. Baltimore. Maryland 21235, 
(301) 594-7452. 

8UPPUEMENTARY INFORMATION: The 

Notice of Proposed Rulemaking (NPRM) 
was published on August 3.1983 at 48 
FR 35135-35140. 

Background 

These final regulations affect the Old- 
Age, Survivors, and Disability Insurance 
program under title U of the Social 
Security Act, the Supplemental Security 
Income program under title XVI of the 
Social Security Act and Part B of the 
Black Lung Benefits program imder title 
rv of the Federal Mine Safety and 
Health Act of 1977. 

The Social Security Act and the 
Federal Mine Safety and Health Act of 
1977 have no provisions on reopening 
and revising determinations and 
decisions. Our existing regulations 
which provide for reopening and 
revising determinationB and decisions 
within specified time limits (or at any 
time %vith regard to certain matters) are 
based on general rulemaking authority 
granted the Secretary under these Acts. 
We believe that we and the individual 
to whom the determination or decision 
applies should be able to rely on its 
correctness and, at some point, the 
finality of the determination or decision. 
Therefore, current regulations provide 
that when a determination or decision ia 
made with respect to entitlement to, 
eligibility for, the amount of, or the 
actual payment of benefits, it is 
generally final and binding upon us and 
the individual unless there is a timely 
appeal. However, there are special 
circumstances set out in current 
regulations which may permit reopening 
and revising of a determination or 
decision wUch is otherwise final. 

Under current regulations, a 
determination or decision we make 
about a person's rights under title n or 
XVI of the Social Security Act or under 
part B of title IV of the Federal Mine 
Safely and Health Act of 1977 may be 
reopened (1) within 12 months of the 
date of the notice of the initial 
determination for any reason, (2) within 
4 years (2 years for title XVI) of the date 
of that notice if we find good cause as 
defined in our regulations, or (3) at any 
time under certain exceptions spelled 
out in the regulations. Most of the final 
regulatory changes involve adjustments 
to the existing lists of exceptions to the 
time limits for reopening. Tlie final 
regulations also change the starting date 
for the running of the time limit for filing 
a civil action in a Federal district court 
under the "expedited appeals process" 
to conform with our other rules on 
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appealing administrative determinations 
and decisions. 

The Final Regulations 

(1) Changes to Take Account of 
Legislation 

(A) Conviction of a Felony. Effective 
October 1.1980, section 5 of Pub. L. 96- 
473 restricts the use of felony-related 
and prison-related impairments in 
determining disability under title 11 of 
the Social Security Act where the 
individual is convicted of a felony 
committed after October 19.1980. This 
law provides that any impairment, or 
aggravation of a preexisting impairment, 
that occurs during the commission of a 
felony for which the individual is 
subsequently convicted may never be 
used in establishing disability. Further, 
any impairment, or increase in severity 
of a preexisting impairment, that occurs 
while an individual is confined to a 
penal institution for conviction of a 
felony will be disregarded in 
determining disability for benefits 
payable (but not for establishing a 
period of disability for disabled 
workers) for as long as the person is 
confined. Section 5 also prohibits 
payment of title II worker’s disability or 
childhood disability benefits to a person 
confined to a penal institution for 
conviction of a felony committed at any 
time who is not actively and 
satisfactorily participating in an 
appropriate court-approved 
rehabilitation program. (This prisoner 
nonpayment provision was expanded by 
section 339 of Pub. L 98-21, to cover all 
categories of monthly insurance benefits 
payable imder section 202 or 223 of the 
Social Security Act (old-age benefits, 
widow’s and widower’s benefits, etc.), 
effective with benefits payable for 
months beginning on or after May 1. 
1983. The vocational rehabilitation 
exception continues to apply for 
qualified persons whose entitlement to 
benefits is based on disability.) Finally, 
section 5 of Pub. L. 96-473 prohibits 
payment of title II student benefits to a 
person confined for conviction of a 
felony committed after October 19.1980. 

If we make a determination or 
decision awarding benefits to a person 
based on a felony-related impairment 
and the person is subsequently 
convicted of the felony, the conviction 
provides a basis for reopening and 
revising the determination or decision in 
order to exclude the felony-related 
impairment from consideration In 
determining disability. Under existing 
regulations, the determination or 
decision in this case may be reopened 
within 4 years of the date of the notice 
of the initial determination. However, if 


the conviction occurs more than 4 years 
after the date of the notice of the initial 
determination, our existing regulations 
on reopening prevent retroactive 
correction of the determination or 
decision. Also, when we make a 
determination or decision applying any 
one of the prisoner provisions due to the 
person's conviction of a felony, the 
person may, in the meantime, be 
appealing his or her conviction. If the 
conviction is overturned on appeal, that 
action provides a basis for reopening the 
determination or decision, which under 
current regulations is permitted only 
within 4 years after the date of the 
notice of the initial determination. Our 
existing regulations prevent retroactive 
correction of the determination or 
decision if the conviction is overturned 
after the expiration of the 4-year time 
limit for reopening. 

The final regulations revise section 
404.988(c) (which lists the exceptions to 
the time limits for reopening) by adding 
a new subparagraph to cover the 
prisoner provisions. The revision 
permits reopening and revision at any 
time of a determination or decision that 
is incorrect because of a person’s 
conviction of a crime that affects benefit 
rights or because the person's conviction 
has been overturned on appeal. 

(B) Deemed Wages for Certain 
Persons Interned During World War 11. 
Section 231 of the Social Security Act 
provides deemed wage credits for title n 
benefit purposes to persons who were 
interned in the United States during 
World War II at a place operated by the 
Government of the United States for the 
internment of United States citizens of 
Japanese ancestry. However, these 
deemed wages are not provided if the 
person’s period of internment is credited 
toward a benefit which is determined by 
any agency of the United States to be 
payable under another Federal law or 
under a system set up by that agency. 
Effective October 1.1978. Pub. L. 96-382 
amended the Civil Service Retirement 
Act to grant credit for that internment 
toward Civil Service pensions. If we 
award Social Security benefits based on 
deemed wage credits for the period of 
internment, and we learn more than 4 
years after the date of the notice of our 
initial determination that a Civil Service 
pension is payable based on internment, 
our existing regulations on reopening 
determinations or decisions prevent 
correcting the determination or decision 
in order to retroactively remove the 
wage credits for Social Security benefit 
purposes. Similarly, our existing 
regulations prevent correcting the 
determination or decision, if we learn 
after the expiration of the 4-year period 


that we erroneously denied someone the 
wage credits because we were 
erroneously informed that a Civil 
Service pension was payable based on 
this internment. 

The final regulations add a new 
subparagraph to paragraph (c) of section 
404.988 to permit reopening at any time 
if either our granting or our denying of 
wage credits for internment is 
discovered to be incorrect because of 
information regarding the crediting of 
that internment toward a benefit 
payable under another Federal law or 
system. 

(2) Changes to Add Long-Standing 
Policies to the Regulations 

(A) Late Completion of Timely 
Investigation. We may revise a 
determination or decision after the 
applicable time limit for reopening 
expires if the revision is made as the 
result of an investigation which we 
began before the applicable time limit 
Qxpired. We may begin the investigation 
into the possibility of changing the 
determination or decision either based 
on a request by an individual or by an 
action on our part. We may complete 
consideration and actually change the 
determination or decision after the time 
limit has run. 

Where in title II and Black Lung cases 
we begin an investigation within the 
time limit but the applicable time limit 
for reopening subsequently lapses, we 
may revise the determination or 
decision if we have diligently pursued 
the investigation to its conclusion. 
“Diligently pursued’’ means that in light 
of the facts and circumstances of a 
particular case, the necessary action 
was undertaken and carried out as 
promptly as the circumstances 
permitted. Diligent pursuit will be 
presumed to have been met if we 
conclude the investigation and. if 
necessary, revise the determination or 
decision within 6 months from the date 
we began the investigation. The 
investigation is a process of gathering 
facts after a determination or decision 
had been reopened to determine if a 
revision of the determination or decision 
is applicable. The revision may be 
favorable or unfavorable for the 
beneficiary or claimant. Where we have 
not diligently pursued the investigation, 
we will not revise the determination or 
decision when the result will be 
unfavorable for the individual. Where 
the result will be favorable for the 
beneficiary or claimant, we will revise 
the determination or decision even if we 
have not diligently pursued the 
investigation. This requirement of 
diligent pursuit has not been applied to 
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title XVI cases in the past. However, our 
experience has shown that there is 
really no basis for a difference in the 
title 11, Black Lung, and title XVI 
programs in this respect. Therefore, we 
believe that this policy should also be 
extended to title XVI cases to make the 
rules under the three programs 
consistent. 

The final regulations add new 
:S 404.991a. 410.675a. and 416.1491 to 
provide that if we reopen a 
determination or decision before the end 
of the time limit for doing so but do not 
complete our investigation before the 
end of the time limit, we may revise the 
determination, or decision if we have 
diligently pursued the investigation, 
regardless of whether the revision is 
favorable or unfavorable to the 
beneficiary or claimant. If we reopen a 
determination or decision before the end 
of the time limit for doing so but do not 
diligently pursue the investigation, and 
do not complete it until after the end of 
the time period, we will not make any 
revision that is unfavorable to the 
individual. If the revision would be 
favorable to the beneficiary or claimant, 
we will make it. 

(B) Increase in Future Benefits Where 
Time Limit for Reopening Expires. If, 
more than 4 years after the date of the 
notice of the initial determination of his 
or her beneBt amount, a title II 
beneficiary submits new evidence that 
establishes different earnings or a 
different date of birth, for example, and 
the difference means that his or her 
benefits should be higher, our existing 
regulations prevent reopening the 
determination or decision concerning his 
or her benefit amount However, our 
policy is to make the increase, but only 
with respect to benefits payable after 
the new evidence was submitted. (If the 
new evidence received after the 4-year 
period of limitation for reopening would 
lead to a decrease in benefits, we take 
no action.) This policy, which is subject 
to the statutory Limitations on correction 
of earnings records, has never been in 
the regulations. 

The final regulations add a new 
section 404.996 to provide that if we 
learn, more than 4 years after the date of 
the notice of the initial determination, 
that benefits should be higher or should 
oe paid for additional months, we will 
make the correction but only for future 
l>enefit8. Any revision is also subject to 
the statutory limitation for correcting 
earnings records. 

(C) Location or Identification of Body, 
If we deny a title 11 or Black Lung claim 
for survivor’s benefits because the 
worker’s death cannot be established, 
but the death is later established by 
location or identification of the body. 


the denial may be reopened though more 
than 4 years have elapsed since the date 
of the notice of the intitial 
determination. However, this exception 
to the 4-year time limit for reopening is 
not in our regulations. 

The final regulations revise 
S§ 404.988(c)(4) and 410.67^c)(4), which 
now provide that a determination or 
decision denying survivors’s benefits 
because the worker's death was not 
proven may be reopened at any time if 
death is later established by reason of 
the worker's unexplained absence from 
his or her residence for a period of 7 
years. The revision permits, in addition, 
reopening at any time if death is 
established by location or identification 
of the body. 

(3J Change in Time Limit for Filing 
Action in Federal District Court Under 
Expedited Appeals Process 

The time limit for appealing our 
determination or decision at each of the 
three administrative levels of appeal 
and for filing a civil action in Federal 
district court is 60 days after the date 
the claimant receives the notice of the 
determination or decision that he or she 
wishes to appeal. The title n and title 
XVI regulations require that the notice 
be mailed and define the date notice is 
received as five days after the date on 
the notice unless the claimant shows 
that it was not received in this time 
period. The "expedited appeals process’* 
permits the claimant to go directly to a 
Federal district court without first 
completing the administrative review 
process if we agree with the claimant 
that the only factor preventing a 
determination or decision favorable to 
the claimant is a provision in the law 
that the claimant believes is 
unconstitutional. Under our present 
regulations, the time limit for going to 
court is 60 days after the date our 
authorized representative signs an 
agreement to use the "expedited appeals 
process." 

To make the time limit for going to 
court under the "expedited appeals 
process" consistent with the time limits 
for other administrative levels of 
appeals, the final regulations revise 
§§404.927. 410.629e, 416.1427, and 
422.210(c) so that the time limit for filing 
a civil action in Federal district court is 
60 days firom the date the claimant 
receives notice (a signed copy of the 
agreement will be mailed to the 
claimant and will constitute notice) of 
our signing of the agreement to use the 
"expedited appeals process." 


Comments Received Following 
Publication of a Notice of Proposed 
Rulemaking 

In order to obtain the public’s views 
and comments before proceeding with 
these amendments, we published a 
Notice of Proposed Rulemaking (NPRM) 
in the Federal Register on August 3,1983 
(48 FR 35135-35140). The pubUc was 
invited to submit comments pertaining 
to the proposed amendments within a 
period of 60 days from the date of the 
publication of the notice. The comment 
period closed on October 3,1983. We 
received comments from three non-profit 
organizations. Each source commented 
on one or more provisions of the 
regulations. For ease of comprehension, 
we have condensed, summarized or 
paraphrased the comments and have 
grouped them according to the subject 
and issues raised. We have tried, to the 
extent possible, to present the comments 
and our responses in the order in which ' 
the regulations are organized. 

Late Completion of Timely Investigation 

Comment’ Several comments were 
made that the regulations should be 
revised to indicate that, where we have 
not diligently pursued an investigation 
and revision would be favorable to the 
beneficiary, we "will revise." rather 
than "may revise," the determination or 
decision. 

Response: We are adopting this 
comment. Sections 404.991a{b), 
410.675a(b), and 416.1491(b) were 
revised to reflect this change in the final 
regulations. 

Comment: Several comments were 
made that we should more clearly define 
"diligent pursuit". 

Response: We are not adopting this 
comment. We believe the definition of 
"diligent pursuit" as stated is clear. This 
is the definition that has been in our 
operating procedures and we have not 
experienced any problems implementing 
the concept of diligent pursuit using this 
definition. 

Comment: A commenter suggested 
that a minimum time period should be 
established within which the typical 
investigation should be concluded. 

Within that time frame a presumption 
would be made that the investigation 
was diligently pursued. The burden to 
show otherwise would be on the 
individual. Conversely, where the 
investigation took longer than the 
established time frame, the burden 
would be on us to demonstrate that the 
investigation was diligently pursued. 

The recommended time frame was 6 
months. 
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Response: We are adopting the 
suggestion that we set a time frame by 
providing in these final regulations that 
diligent pursuit will be presumed to 
have been met if we conclude the 
investigation and revise the 
determination or decision within 6 
months from the date we begin the 
investigation. We believe that 
establishing such a time frame would 
tend to simplify case processing, as most 
investigations are completed within 6 
months. Also, as the commenter 
indicated, the established time frames 
would diminish possible litigation. 
Sections 404.991a. 410.675a. and 416.1491 
were revised to reflect this change. 

Comment: One commenter stated that 
initiating an investigation without first 
making a finding of good cause is in 
conflict with the current regulations in 
that the proposed regulations seem to be 
extending the 4-year rule merely by 
commencing an investigation. Another 
commenter indicated the need for a 
definition of the term **investigation'\ 

Response: We do not agree that there 
is a conflict with current regulations. 

The 4-year time period (2-year time 
period for title XVI) for reopening is not 
being extended by the commencement 
of the investigation. The investigation is 
not being conducted to determine if 
good cause exists. The investigation is 
necessary to decide if the determination 
or decision is to be revised after it has 
been reopened because good cause was 
found to exist. Anf if revision is 
applicable, the investigation is 
necessary to make sure the revision is 
complete and accurate. As the current 
regulations indicate, a determination or 
decision may be reopened within 4 
years (2 years for title XVI) if good 
cause exists. The investigation referred 
to in the proposed regulations occurs 
after a finding that there is good cause 
for reopening. 

For example, an individual files a 
written request for reopening within, but 
near the end of, the 4-year period (2-year 
period for title XVI) for reopening 
indicating a prior determination was 
incorrect. The individual submits new 
evidence to support his request. Based 
on the request and the evidence, we 
determine that good cause exists to 
reopen the determination or decision. At 
this point in time we may not have 
enough evidence to decide if revision of 
the determination or decision is 
applicable. An investigation is initiated 
to secure additional evidence in order to 
decide if revision is in order and, if so, 
the nature and the extent of the revision. 
If by the time the investigation was 
concluded the 4-year (2 years for title 
XVI) time period had expired, we would 


still be able to revise the determination 
or decision, subject to the rules 
regarding diligent pursuit. 

We agree that there is a need to 
define more precisely the nature of the 
investigation. Proposed §§ 404.991a. 
410.675a and 416.1491 were revised to 
explain that the investigation is a 
process of gathering facts after a 
determination or decision has been 
reopened to determine if a revision of 
the determination or decision is 
applicable. 

Comment One commenter stated that 
we should send a notice to any 
individual affected when we initiate an 
investigation. 

Response: We are not adopting this 
comment. Generally, claimants l^ow 
when we are making an investigation 
because we usually contact them for 
information. However, if as a result of 
an investigation we revise our previous 
determination or decision (whether it be 
favorable or unfavorable to the 
claimant), we send the person a notice 
as required by current regulations 
informing him or her of the basis of the 
revised determination or decision, its 
effect and the right to appeal. 

Increase in Future Benefits Where Time 
Period for Reopening E^ires 

Comment One commenter stated that 
proposed section 404.996 should be 
amended to provide that unless the 
claimant was at fault for the prior date 
of birth or earnings determination, the 
favorable revision and resultant 
increase should be retroactive to'the 
date of the initial determination. 

Response: We are not adopting this 
comment. In these situations the appeals 
period has expired (or the person has 
exhausted his or her appeal rights) and 
we cannot reopen on the basis of good 
cause because more than 4 years have 
elapsed since the date of the notice of 
the initial determination. However, it 
has been a long-standing policy that if 
new and material age or earnings 
evidence is submitted after the 4-year 
time period for reopening, we would 
recompute the claimant's benefits based 
on the new evidence and pay the new, 
higher amount prospectively. This policy 
was based on ^cid Security Ruling 66- 
30 (C.B. 1966. p. 95), which established 
the principle cn making prospective 
corrections in these types of situations. 
This principle is based on the fact that, 
although the regulations preclude 
reopening, they do not bar current relief. 
This policy is equitable to the claimant 
and to the Social Security Trust Fund. 
Also, we want to emphasize the point 
that fault is not involved. When the 
determinations or decisions concerning 
age and/or earnings were made, they 


were made based on the evidence in the 
file and were correct based on that 
evidence. The only new factor involved 
in these cases is the introduction of new 
and material evidence after 4 years. 
There is no fault on either the 
individual's part or our part. 

Expedited Appeals Process 

Comment One commenter stated that 
the signed copy of the expedited appeals 
process agreement should be sent to the 
claimant by registered mail. 

Response: We are not adopting this 
comment. It is not any more necessary 
to send this notice by registered mail 
than any other notice. It would be 
unreasonable to expect us to start 
sending notices by registered mail. This 
would be a prohibitive and unnecessary 
expense. 

Regulatory Procedures 
Executive Order No, 12291 

These regulations do not meet any of 
the criteria for a major regulation as that 
term is defined in E.0.12291 because 
they result in negligible program and 
administrative costs and savings. 
Therefore, a regulatory impact analysis 
is not required. 

Paperwork Reduction Act 

These regulations impose no 
additional reporting/recordkeeping 
requirements requiring OMB clearance. 

Regulatory Flexibility Act 

We certify that these regulations do 
not have a significant economic impact 
on a substantial number of small entities 
because these rules only affect 
individuals. Therefore, a regulatory 
flexibility analysis as provided in Pub. L 
96-354, the Regulatory Flexibility Act. is 
not required. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.602 Social Security— 
Disability Insurance; 13.803 Social Security- 
Retirement Insurance; 13.804 Social 
Security—Survivors Insurance; 13^06 Black 
Lung Benefits-Special Benefits for Disabled 
Coal Miners; 13.807 Supplemental Security 
Income) 

List of Subjects 
20 CFR Part 404 

Administrative practice and 
procedure. Death benefits. Disabled. 
Old-age. survivors and disability 
insurance. 

20 CFR Part 410 

Administrative practice and 
procedure. Black lung benefits. Death 
benefits, Disabled. Miners. 
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20 CFR Part 416 

Administrative practice and 
procedure. Aged. Blind, Disabled, Public 
assistance programs, Supplemental 
security income (SSI). 

20 CFR Part 422 

Administrative practice and 
procedure. Freedom of information. 
Organization and functions (government 
agencies). Social security. 

Dated: July 25,1984. 

Martha A. McSteen, 

Acting Commissioner of Social Security. 

Approved: October 22,1984. 

Margaret M. Heckler, 

Secretary of Health and Human Services. 

Parts 404, 410, 416, and 422 of 20 CFR 
are amended as follows: 

PART 404—[AMENDED] 

1. The authority citation for Subpart J 
of Part 404 reads as follows: 

Authority: Secs. 205 and 1102 of the Social 
Security Act, sec. 5 of Reorganization Plan 
No. 1 of 1953, 53 Stat 1388. 49 Stat. 647 (42 
U.S.C 405 and 1302). 

} 404.927 [Amended] 

2. Section 404.927 is amended by 
changing **60 days after the date the 
agreement is signed** to read **60 days 
after the date you receive notice (a 
signed copy of the agreement will be 
mailed to you and will constitute notice) 
that the agreement has been signed**. 

3. Paragraphs (c)(4). (c)(8), and (c)(9) 
of § 404.988 are revised and new 
paragraphs (c)(10) and (c)(ll) are added 
to § 404.988 to read as follows: 

§ 404.988 Conditlona for reopening. 
***** 

(c) * * • 

(4) Your claim was denied because 
you did not prove that the insured 
person died, and the death is later 
established— 

(i) By reason of an unexplained 
absence from his or her residence for a 
period of 7 years: or 

(ii) By location or identification of his 
or her body; 

***** 

(8) It is wholly or partially 
unfavorable to a party, but only to 
correct clerical error or an error that 
appears on the face of the evidence that 
was considered when the determination 
or decision was made; 

(9) It finds that you are entitled to 
monthly benefits or to a lump sum death 
payment based on the earnings of a 
deceased person, and it is latet* 
established that: (i) You were convicted 
of a felony or an act in the nature of a 
felony for intentionally causing that 


person’s death; or (ii) if you were subject 
to the juvenile justice system, you were 
found by a court of competent 
jurisdiction to have intentionally caused 
that person’s death by committing an act 
which, if committed by an adult, would 
have been considered a felony or an act 
in the nature of a felony; 

(10) It either— 

(i) Denies the person on whose' 
earnings record your claim is based 
deemed wages for internment during 
World War II because of an erroneous 
finding that a benefit based upon the 
internment has been determined by an 
agency of the United States to be 
payable under another Federal law or 
under a system established by that 
agency; or 

(11) Awards the person on whose 
earnings record your claim is based 
deemed wages for internment during 
World War U and a benefit based upon 
the internment is determined by an 
agency of the United States to be 
payable under another Federal law or 
under a system established by that 
agency; or 

(11) It is incorrect because— 

(i) You were convicted of a crime that 
affected your right to receive benefits or 
your entitlement to a period of 
disability; or 

[ii) Your conviction of a crime that 
affected your right to receive benefits or 
your entitlement to a period of disability 
is overturned. 

4. New § 404.991a is added to read as 
follows; 

§ 404.991a Late completion of timely 
investigation. 

We may revise a determination or 
decision after the applicable time period 
in § 404.988(a) or § 404.988(b) expires if 
we begin an investigation into whether 
to revise the determination or decision 
before the applicable time period 
expires. We may begin the investigation 
either based on a request by you or by 
an action on our part. The investigation 
is a process of gathering facts after a 
determination or decision has been 
reopened to determine if a revision of 
the determination or decision is 
applicable. 

(a) If we have diligently pursued the 
investigation to its conclusion, we may 
revise the determination or decision. 

The revision may be favorable or 
unfavorable to you. ’’Diligently pursued 
means that in light of the facts and 
circumstances of a particular case, the 
necessary action was undertaken and 
carried out as promptly as the 
circumstances permitted. Diligent 
pursuit will be presumed to have been 
met if we conclude the investigation and 
if necessary, revise the determination or 


decision within 6 months from the date 
we began the investigation. 

(b) If we have not diligently pursued 
the investigation to its conclusion, we 
will revise the determination or decision 
if a revision is applicable and if it will 
be favorable to you. We will not revise 
the determination or decision if it will be 
unfavorable to you. 

5. New § 404.996 is added to read as 
follows: 

§ 404.996 Increase In future benefits 
where time period for reopening expires. 

If. after the time period for reopening 
under § 404.988(b) has ended, new 
evidence is furnished showing a 
different date of birth or additional 
earnings for you (or for the person on 
whose earnings record your claim was 
based) which would otherwise increase 
the amount of your benefits, we will 
make the increase (subject to the 
limitations provided in section 205(c)(4) 
and (5) of the Act) but only for benefits 
payable after the time we received the 
new evidence. (If the new evidence we 
receive would lead to a decrease in your 
benefits, we will take no action if we 
cannot reopen under § 404.988.) 

PART 410—[AMENDED] 

6. The authority citation for Subpart F 
of Part 410 reads as follows: 

Authority: Secs. 413(b). 426(a). 507, and 508, 
83 Stat. 794; 30 U.S.C. 923(b). 93e(a). 956, and 
957. 

7. Section 410.629e is revised to read 
as follows: 

§410.629e Expedited appeals process; 
effect of agreement 

The agreement described in 
§ 410.629d. when signed, shall constitute 
a waiver by the parties and the 
Secretary with respect to the need of the 
parties to pursue the remaining steps of 
the administrative appeals process, and 
the period for filing a civil action in a 
district court of the Unitefd States, as 
provided in section 205(g) of the Social 
Security Act, shall begin as of the date 
of receipt of notice by the party (parties) 
that the agreement has been signed by 
the authorized representative of the 
Secretary. Any civil action under the 
expedited appeals process must be filed 
within 60 days after the date of receipt 
of notice (a signed copy of the 
agreement will be mailed to the party 
(parties) and will constitute notice) that 
the agreement has been signed by the 
Secretary's authorized representative. 
For purposes of this section, the date of 
receipt of notice of signing shall be 
presumed to be 5 days after the date of 
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the notice, xmless there is a reasonable 
showing to the contrary. 

8. Section 4ia672(c)(4) is revised to 
read as follows: 

§ 410.672 Reopening initial, revised or 
reconsidered determinations of the 
Administration and decisions of an 
Administrative Law Judge or the Appeals 
Council; finality of determinations and 
decisions. 

***** 

(c) * * * 

(4) The death of the individual on 
whose account a party's claim was 
denied for lack of proof of death is 
established— 

(i] By reason of an unexplained 
absence from his or her residence for a 
period of 7 years [see S 410.240(g)(2)); or 

(ii) By location or identification of his 
or her body; or 
***** 

9. New S 410.657a is added to read as 
follows: 

§ 410.675a Late completion of timely 
Investigation. 

Tlie Administration may revise a 
determination or decision after the 
applicable time period in § 410.672(a) or 
§ 410.672(b) expires if the 
Administration begins an investigation 
to determine whether to revise the 
determination or decision before the 
applicable time period expires. The 
Administration may begin the 
investigation based either on a request 
by the party or an action by the 
Administration. The investigation is a 
process of gathering facts after a 
determination or decision has been 
reopened to determine if a revision of 
the determination or decision is 
applicable. 

(a) If the Administration has diligently 
pursued the investigation to its 
conclusion, the Adr^istration may 
revise the determination or decision. 

The revision may be favorable or 
unfavorable to the party. "Diligently 
pursued" means that in light of the facts 
and circumstances of a particular case, 
the necessary action was undertaken 
and carried out as promptly as the 
circumstances permitted. I^gent 
pursuit will be presumed to have been 
met if the Administration concludes the 
investigation and if necessary, revises 
the determination or decision within 6 
months from the date the 
Administration begins the investigation. 

(b) If the Administration has not 
diligently pursued the investigation to its 
conclusion, the administration will 
revise the determination or decision if a 
revision is applicable and if it will be 


favorable to the party. The 
Administration will not revise the 
determination or decision if it will be 
unfavorable to the party, 
as amended. 79 Stat. 330, 331; sec. 5 of 
Reorganization Plan No. 1 of 1953,67 Stat 
18.631; 42 U.S.C. 40S. 421.1302.1395ff. and 
1395hh. Sec. 422.203(a) is also issued under 
sec. 413(b) of title IV of the Federal Coal 
Mine Health and Safety Act of 1968,83 Stat 
794; 30 U^S.C 923(b). 

PART 416—[AMENDED] 

10. The authority citation for Subparl 
N of Part 416 reads as follows: 

Authority: Secs. 1102.1631(c), and 1833 of 
the Social Security Act 49 Stat. 647.88 Stat 
1475, 88 Stat. 1478 (42 U.S.C. 1302,1383, and 
1383b). 

§416.1427 [Amended] 

11. Section 416.1427 is amended by 
changing days after the date the 
agreement is signed" to read "60 days 
after the date you receive notice (a 
signed copy of the agreement will be 
mailed to you and will constitute notice) 
that the agreement has been signed". 

12. New § 416.1491 is added to read as 
follows: 

§ 416.1491 Lat# compietion of timely 
investigation. 

We may revise a determination or 
decision after the applicable time period 
in $ 418.1488(0) or § 416.148d(b] expires 
if we begin an investigation into 
whether to revise the determination or 
decision before the applicable time 
period expires. We may begin the 
investigation either based on a request 
by you or by an action on our part. The 
investigation is a process of gathering 
facts after a determination or decision 
has been reopened to determine if a 
revision of the determination or decision 
is apiplicable. 

(a) if we have diligently pursued the 
investigation to its conclusion, we may 
revise the determination or decision. 

The revision may be favorable or 
unfavorable to you. "Diligently pursued" 
means that in light of the facts and 
circumstances of a particular case, the 
necessary action was undertaken and 
carried out as promptly as the 
circumstances permitted. Diligent 
pursuit will be presumed to have been 
met if we conclude the investigation and 
if necessary, revise the determination or 
decision within 6 months from the date 
we begin the investigation. 

(b) If we have not diligently pursued 
the investigation to its conclusion, we 
will revise the determination or decision 
if a revision is applicable and if it will 
be favorable to you. We will not revise 


the determination or decision if it will be 
unfavorable to you. 

PART 422—[AMENDED] 

13. The authority citation for Subpart 
C of Part 422 reads as follows: 

Authority: Secs. 205, 221,1102,1889. and 
1871, 53 Stat. 1388 as amended, 68 Stat. 1061, 

§422^110 [Amended] 

14. Section 422.210(a) is amended by 
changing "§ § 404.916e" to read 
"§§404.924" and "418.1424d" to read 
"416.1224". 

15. Section 422.210(c) is revised to 
read as follows: 

***** 

(c) Time for instituting civil action. 
Any civil action described in paragraph 
(a) of this section must be instituted 
within 60 days after the Appeals 
Council's notice of denial of request for 
review of the presiding officer's dedsion 
or notice of the decision by the Appeals 
Council is received by the individual, 
institution, or agency, except that this 
time may be extended by the Appeals 
Council upon a showing of good cause. 
For purposes of this section, the date of 
receipt of notice of denial of request for 
review of the presiding officer's decision 
or notice of the dedsion by the Appeals 
Council shall be presumed to be 5 days 
after the date of such notice, unless 
there is a reasonable showing to the 
contrary. Where pursuant to the 
expedited appeals procedures an 
agreement has been entered into under 
42 CFR 405.718c, a civil action under 
section 205(g) of the Act must be 
commenced within 60 days from the 
date of the signing of such agreement by. 
or on behalf of. the Secretary, except 
where the time described in the first 
sentence of this paragraph (c) has been 
extended by the Secretary upon a 
showing of good cause. Where pursuant 
to the expedited appeals procedures an 
agreement has been entered into under 
§ § 404.926. 410.629d. or 416.1426 of this 
chapter, a civil action under section 
205(g) of the Act must be commenced 
within 60 days after the date the 
individual receives notice (a signed copy 
of the agreement will be mailed to the 
individual and will constitute notice) of 
the signing of such agreement by, or on 
behalf of. the Secretary, except where 
the time described in this paragraph (c) 
has been extended by the Secretaiy 
upon a showing of good cause. 

[FR Doc. S4-30aaK. Filed 11-23-84: MS eral 
WUJNQ CODE 4190-11-11 
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Food and Drug Administration 

21 CFR Parts 556 and 558 

Animal Drugs, Feeds, and Related 
Products; Sulfadimethoxine, 
Ormetopiim 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by Hoffmann- 
LaRoche, Inc., providing for the 
manufacture of a premix containing 
113.5 grams of sulfadimethoxine and 
22.7 grama of ormetoprim per pound. 

The premix is intended for the 
manufacture of medicated feed for use 
in the control of furunculosis in 
salmonids (trout and salmon). In 
addition, FDA is establishing tolerances 
for sulfadimethoxine and for ormetoprim 
in salmonids. 

EFFECnvc date: November 26,1984. 

FOR FURTHER INFORMATION CONTACT: 
Charles Haines, Center for Veterinary 
Medicine (HFV-133). Food and Drug ^ 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301^3-3410. 
SUPPLEMENTARY INFORMATION: 
Hoffmann-LaRoche, Inc.. Nutley. NJ 
07110, is the sponsor of NADA 125-933 
for Romet‘™-30 (sulfadimethoxine 113.5 
grams (25 percent) and ormetoprim 22.7 
grams (5 percent) per pound). This 
product is a premix for use in "the 
manufacture of medicated feed for the 
control of furunculosis in salmonids 
(trout and salmon] caused by 
Aeromonas salmonicida. The 
application is approved and the 
regulations are amended to reflect the 
approval. The basis for approval is 
discussed in the freedom of information 
summary. Additionally, the regulations 
are amended to establish a tolerance for 
sulfadimethoxine and for ormetoprim in 
salmonids. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii)). a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305). Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
bane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The Center for Veterinary Medicine 
has carefully considered the potential 
environmental effects of this action and 
has concluded that the action will not 
have a significant impact on the human 


environment and that an environmental 
impact statement therefore will not be 
prepared. The Center’s finding of no 
significant impact and the evidence 
supporting this finding, contained in an 
environmental impact analysis report 
(pursuant to 21 C^ 25.1 (j)], may be seen 
in the Dockets Management Branch 
(address above). 

List of Subjects 
21 CFR Part 556 
Animal drugs. Foods, Residues. 

21 CFR Part 558 
Animal drugs. Animal Feeds. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i)]) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10] and 
redelegated to the Center for Veterinary 
Medicine (21 CFR 5.83). Parts 556 and 
558 are amended as follows: 

PART 556—TOLERANCES FOR 
RESIDUES OF NEW ANIMAL DRUGS IN 
FOOD 

1. Part 556 is amended: 

a. By revising § 556.490 to read as 
follows: 

§ 556.490 Ormetopiim. 

A tolerance of 0.1 part per million is 
established for negligible residues of , 
ormetoprim in the edible tissues of 
chickens, turkeys, ducks, and salmonids. 

b. By revising § 556.640(a) to read as 
follows: 

§ 556.640 Sulfadimethoxine. 

« * * • * 

(a) In the uncooked edible tissues of 
chickens, turkeys, cattle, ducks, and 
salmonids at 0.1 part per million 
(negligible residue). 

• * • * * 

PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 

2. Part 558 is amended in § 558.575 by 
revising paragraph (b) and by adding 
new paragraphs (c)(3] and (e)(5) to read 
as follows: 

S 558.575 Sulfadimethoxine, ormetropiim. 
***** 

(b) Approvals. (1) Premix levels 
containing 25 percent of 
sulfadimethoxine and 15 percent of 
ormetoprim granted to No. 000004 in 
§ 510.600(c) of this chapter for 
conditions of use in paragraph (e)(1). (2). 
(3), and (4) of this section. 

(2) Premix levels containing 25 percent 
of sulfadimethoxine and 5 percent of 
ormetoprim granted to No. 000004 in 


§ 510.600(c) of this chapter for 
conditions of use in paragraph (e)(5) of 
this section. 

(c) • * * 

(3) Finished feed for salmonids not 
less than 85 percent nor more than 115 
percent of either ormetoprim or 
sulfadimethoxine. 

***** 

(e) • * * 

(5) Salmonids —(i) Amount. 50 
milligrams of active ingredients per 
kilogram of body weight per day. 

(ii) Indications of use. For the control 
of furunculosis in salmonids (trout and 
salmon) caused by Aeromonas 
salmonicida strains susceptible to 
sulfadimethoxine and ormetoprim 
combination. 

(iii) Limitations. Administer for 5 
consecutive days; withdraw 42 days 
before release as stocker fish or 
slaughter. 

Effective date. November 26,1984. 
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i))) 
Dated: November 16.1984. 

Lester M. Crawford, 

Director, Center for Veterinary Medicine. 

[7R Doc. 84-30604 Filed 11-Z3-S4:6:45 eml 
B4LUNQ CODE 416(M)1-« 


DEPARTMENT OF JUSTICE 
Office of the Attorney General 
28 CFR Part 0 
(Order No. 1077-85] 

» 

Delegation of Authority Under the 
National Cooperative Research Act of 
1984 

agency: Office of the Attorney General, 
justice. 

action: Final rule. 

summary: The National Cooperative 
Research Act of 1984 provides persons 
engaging in joint research and 
development ventures with the 
opportunity to reduce their potential 
liability for damages under the antitrust 
laws, provided they file a timely notice 
concerning the organization and 
objectives'of their venture with the 
Attorney General and the Federal Trade 
Commission. The Attorney General or 
Federal Trade Commission must then 
publish a notice in the Federal Register 
that identifies the parties to the venture 
and describes generally the area of 
planned activity of the venture. Due to 
the antitrust-related nature of these 
notice and publication functions, the 
Attorney General has delegated his 
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authority under the Act to the Assistant 
Attorney General. Antitrust Division. 
EFFECTIVE DATE: November 16,1964. 

FOR FURTHER INFORMATION CONTACT: 
Roger B. Andewelt; Deputy Director of 
Operations. Antitrust Division; U.S. 
Department of Justice: 10th and 
Constitution Avenue, NW., Room 3214; 
Washington, D.C. 20530. Telephone (202) 
633-3544. 

SUPPLEMENTARY INFORMATION: This 
order is an internal delegation of 
authority. It is being published and 
placed in the Code of Federal 
Regulations for the general information 
of the public. This order is not a rule 
within the meaning of either Executive 
Order 12291, section 1(a), or the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq» 

List of Subjects in 28 CFR Part 0 

Authority delegations (government 
agencies). Government employees. 
Organization and functions (government 
agencies). Intergovernmental relations. 

PART 0—[AMENDED] 

By virtue of the authority vested in 
me. as Attorney General, by 28 U.S.C 
509, 510, and 5 U.S.C. 301, Part 0 of Title 
28 of the Code of Federal Regulations is 
hereby amended as follows: 

1. The authority citation for Part 0 
reads as follows: 

Authority: 5 U.S.C. 301; 28 U.S.C 509. 510 
unless otherwise noted. 

$0.41 [AmamM] 

2. Section 0.41 is amended by adding 
the following new paragraph (k): 

• « * * • 

(k) Acting on behalf of the Attorney 
General with respect to section 6 of the 
National Cooperative Research Act of 
1984, Pub. L 98-462, 98 Stat. 1815 (1984). 

Dated: November 16,1984. 

William French Smith, 

Attorney General 

(ni Doa a4-S0S4S FU«d U-^ZS-SI; a:4S un| 

SILUNQ CODE 44U>-ai-4l 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 906 

Extension of Deadline for Sutunlsslon 
of Program Amendments to the 
Colorado Permanent P rogram 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Final rule. 

summary: OSM is announcing its 
decision to extend the deadline for 
Colorado to (1) promulgate rules 
governing the training, examination and 
certification of blasters and (2) to 
develop and adopt a program to 
examine and certify all persons who are 
directly responsible for the use of 
explosives in a surface coal mining 
operation. States with regulatory 
programs approved under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA and Act) are required to 
develop and adopt a blaster certification 
program by March 4,1984. Section 
850.12(b) of 0SM*8 regulations provides 
that the Director, OSM, may approve an 
extcmsioa of time for a Stale to develop 
and adopt a program upon a 
demonstration of good cause. In 
accordance with the State's request, the 
Director is granting the State an 
extension until March 4, 1965, to submit 
a proposed blaster certification program. 
EFFECTIVE DATE: November 26,1984. 
for FURTHER INFORMATION CONTACT: 

Mr. Bob Hagen, Director. Albuquerque 
Field Office. Office of Surface Mining, 
219 Central Avenue, NW„ Albuquerque, 
New Mexico 87102; Telephone: (505) 
766-1486. 

SUPPLEMENTARY INFORMATION: On 

March 4.1983, OSM issued final rules 
effective April 14,1983, establishing the 
Federal standards for the training and 
certification of blasters at 30 CFR 
Chapter M (48 FR 9488). Section 850.12 
of these regulations stipulates that the 
regulatory authority in each State with 
an approved program under SMCRA 
shall develop and adopt a program to 
examine and certify all persons who are 
directly responsible for the use of 
explosives in a surface coal mining 
operation within 12 months after 
approval of a State program or within 12 
months after publication date of OSM’s 
rule at 30 CFR Part 850, whichever is 
later. In the case of Colorado’s program, 
the applicable date is 12 months after 
publication date of OSM's rule, or 
March 4,1984. 

On February 6,1984, Colorado 
advised OSM that it would be unable to 
meet the March 4,1984 deadline and 
requested an additional six months to 
develop and adopt a blaster certification 
program. 

The Director of the Colorado 
Department of Natural Resources. 

Mined Land Reclamation Division, the 
regulatory authority for Colorado's 
program, advised OSM that the State 
would require the additional time in 
order to work out an agreement with 
another State agency that would 


administer the blaster certification 
program. He also stated that Colorado 
would like to promulgate regulations 
governing a blaster training program 
concurrently with the promulgation of 
other modifications to the program 
which the State intends to make as a 
result of modifications in the Federal 
regulations under SMCRA. In 
accordance with the State's request, the 
Director extended the deadline for 
Colorado to submit a proposed blaster 
training program until September 4,1984 
(49 FR 18296). 

On August 3,1964, the State requested 
a second extension for an additional six 
months. The State indicated that an 
additional six months would be 
necessary to allow them to develop an 
adequate program. 

On September 24.1984, OSM 
published notice in the Federal Register 
of its proposal to grant Colorado an 
additional six months to submit a 
blaster training program (49 FR 37426). 
Public comment on this proposal was 
sought for 30 days ending October 24. 
1984. No comments were submitted to 
OSM during the comment period. 

Director's Determination 

In accordance with the Stale's 
request the Director is extending the 
deadline for Colorado to submit a 
proposed blaster training program until 
March 4,1985. This extension will allow 
the Colorado Department of Natural 
Resources, Mined Land Reclamation 
Division, to work out an agreement with 
another Slate agency to administer the 
blaster training and certification 
program and to coordinate the 
development of the program with the 
development of other proposed 
regulatory modifications to the Colorado 
program which are necessary as a result 
of (^nges to the Federal regulations. 

Addirional DeterminatHms 

1, Compliance with the Notional 
Environmental Policy Act. The Director 
has determined that, pursuant to section 
702(d) of SMCRA. 30 U.S.C 1292(d). no 
environmental impact statement need be 
prepared on this i^emaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28,1981. the Office of Management and 
Budget (OMB) granted OSM an 
exempti<Hi from sections 3,4,7, and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory' 
Impact Analysis and regulatory review 
by OMB. 
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The Department of the interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U3.C. 801 ei seq.]. This rule wili not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork R^uction Act This rule 
does not contain information collection 
requirements which require approval by 
the Ofhce of Management and Budget 
under 44 U.S.C 3507. 

List of Subjects in 30 CFR Part 906 

Coal mining. Intergovernmental 
relations. Surface mining. Underground 
mining. ^ 

Dated: November la 1S6C 
lohsaWsid 

Aciing Director. Office of Surface Mining. 

Authority: Pub. L. 95-07. Surface Mining 
Control and Reclamation Act of 1977 (30 
U.SlC. 1201 ei seg.]. 

PART 906—COLORADO 

30 CFR Part 906 is amended by 
revising i 906.16 to read as follows; 

§ 906.16 Required pr ogr am amendments. 

Pursuant to 30 CFR 732.17, Colorado is 
required to submit for OSM’s approval 
the following proposed program 
amendments by the date specified. 

(a) By March 4,1965, Colorado shall 
submit for OSM's approval 

(1) rules governing the training, 
examination and certihcation of blasters 
and 

(2) a program to examine and certify 
ail persons who are directly responsible 
for the use of explosives in surface coal 
mining operation. 

[FR Doe. M-309(r FUo<f 11>23^ 0:45 am] 

MLUNQ COOC 431(MIS-« 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 721 
1OPTS-S0503A; FRL-255S-111 

Significant New Use of Chemical 
Substances; Isopropytamine, 
Distillation Residues, and Ethytamfne, 
Distflfatfon Residues 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

SUMMARY: EPA is issuing a signiBcant 
new use rule (SNUR) under section 
^(aK^I of the Toxic Substances Control 
Act (TSCA), 15 US,C 2604(a)(2). to 


require persons to notify EPA at least 90 
days before manufacturing, importing, or 
processing isopropylamine distillation 
residues (CAS No. 79771-08-7) and 
ethylamine distillation residues (CAS 
No. 79771-09-8) for use in metalworking 
fluids. These substances were the 
subject of premanufacture notices P-80- 
289 and P-80-290, respectively. EPA 
believes that these substances may 
react with nitrosating agents in 
metalworking fluids to form 
carcinogenic nitrosamines and that use 
of the contaminated metalworking fluids 
could result in signiflcant human 
exposure to nitrosamines. 
dates: These regulations shall be 
promulgated for the purposes of judicial 
review at lUX) p.m. eastern time on 
December 10, lOSLThis rule is effective 
February 8,1965. 

FOR RJRTHER INFORMATION CONTACT: 

Edward Klein, Director, TSCA 
Assistance Office (TS-799). Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. £-543, 401 M St, 
SW.. Washii^ton, D.C. 20460, Toll free: 
(800-424-0065), Washington. D.C: (554- 
1404), Outside the USA: (Operator-202r- 
554-1404). 

SUPPLEMEtfTARY INFORMATION: OMB 

Control Number 2070-0012. 

I. Authority 

Section 5(a)(2) of TSCA authorizes 
EPA to determine that a use of a 
chemical substance is a **8ignificant new 
use." EPA must make this determination 
by rule, after considering all relevant 
factors, including those listed in section 
5(a)(2). Once a use is determined to be a 
significant new use. persons must, under 
section 5(a)(1)(B), submit a notice to 
EPA at least 90 days before they 
manufacture, import, or process the 
substance for that use. ^ch a notice is 
generally subject to the some statutory 
requirements and procedures as a PMN 
submitted under section 5(a)(1)(A) of 
TSCA which is interpreted at 40 CFR 
Part 720 published in the Federal 
Register of May 13.1983 (46 FR 21722). 

In particular, these include the 
information submission requirements of 
section 5 (bKl) nnd (d)(1), certain 
exemptions authorized by section 5(h). 
and the regulatory authorities of section 
5 (e) and (f). If EPA does not take 
regulatory action under section 5, 6, or 7 
to control activities on which it has 
received a SNUR notice, section 5(g) 
requires the Agency to explain in the 
Federal Register its reasons for not 
taking action. 

Substances covered by proposed or 
flnal SNURs are subject to the export 
reporting requirements of TSCA section 
12(b). EPA regulations interpreting 


section 12(b) requirements appear at 40 
CFR Part 707. Substances subject to 
final SNURs are subject to TSCA 
section 13 import certification 
requirements at 19 CFR 12.118 through 
12.127 and 127.26. published in the 
Federal Renter of August 1.1963 (48 FR 
34734). The EPA policy in support of 
these requirements appears at 40 CFR 
Part 707 published in the Federal 
Register of December 13.1983 (48 FR 
55462). 

II. Applicability of General Provisions 

EPA has promulgated general 
provisions under 40 CFR Part 721. 
Subpart A which are applicable to 
SNURs and were published in the 
Federal Register of September 5,1984 
(49 FR 35011). These general provisions 
will apply to this SNUR without change 
except as discussed in this preamble. 
Interested persons should refer to that 
document for a detailed discussion of 
the general provisions. 

The general provisions governing 
SNUR reporting were promulgated 
subsequent to the proposal of this rule in 
the Federal Register. Therefore, this 
final rule is structurally different from 
its proposal format because the non¬ 
substantive and procedural matters are 
now contained in Subpart A to Part 721. 
Because the reformatting of this rule is a 
non-substantive change, reproposal is 
not required. 

III. Summary of This Rule 

The chemical substances subject to 
this rule are identified by chemical 
name and by Chemical Abstracts 
Service (CAS) number as 
isopropylamine distillation residues 
(CAS No. 79771-06-7) and ethylamine 
distillation residues (CAS No. 79771-09- 
8). They were the subject of PMNs P-80- 
289 and P-80-260. EPA is designating 
use in metal working fluids as a 
significant new use of the substances. 

rV. Background 

On August 24,1983 (48 FR 38502), the 
Agency proposed a SNUR for two 
chemical si^stances which were the 
subject of PMNs P-80-280 and P-80-290. 
EPA proposed that use in metalworking 
fluids be designated as a significant new 
use of both substances. The background 
of each 1^4N. the reasons for proposing 
the SNUR, and supporting information 
are set forth in the preamble to the 
proposed rule. 

The notice submitter stated that these 
substances would be used as corrosion 
inhibitors for oil well service lines and 
secondary recovery recirculating water 
systems. EPA did not find that the 
specific uses of the two substances may 
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present an unreasonable risk to health 
or the environment and allowed the 
substances to enter commercial 
production. However, EPA is concerned 
that these substances could also be used 
as corrosion inhibitors in metalworking 
fluids and during this use could come 
into contact with nitrosating agents 
resulting in the formation of 
nitrosamines. The Agency is concerned 
that these nitrosamines would present 
carcinogenic risks to the large number of 
workers potentially using the 
metalworking fluids. 

EPA received a notice of 
commencement of manufacture from the 
notice submitter on February 25.1981, 
and the two substances were added to 
the TSCA Chemical Substance 
Inventory. 

EPA received comments from three 
persons on the proposed SNUR. The 
major issues that were raised are 
discussed in this preamble. 

V. Findings 

For the reasons set forth in the 
preamble to the proposed rule and 
further discussed in this preamble, the 
Agency has concluded that use of these 
two substances in metalworking fluids 
would be a significant new use. When 
used in metalworking fluids, these two 
substances may be exposed to 
nitrosating agents, in particular nitrites, 
which would convert the amines into 
nitrosamines, many of which are known 
or suspected carcinogens in animals. 
Exposure to workers in this use could be 
substantial and would be different from 
exposures to workers in the uses of 
these two substances described in the 
PMNs. The risk of cancer in these 
workers contributes to the finding that 
the use is significant. No commenter 
presented any information relevant to 
the risks of these substances in the 
significant new use, and EPA has 
obtained no new information to change 
its basic risk concerns. Accordingly, the 
Agency is promulgating this final rule. 

One commenter stated that the 
Agency has not demonstrated 
“significant risk*' and indicated that 
EPA must quantify such risk to issue a 
SNUR. The Agency believes that such 
an approach is not required by TSCA 
nor intended by Congress. Section 5 of 
TSCA was specifically designed to 
address situations where more data are 
needed. Consequently, the Agency 
commonly uses qualitative risk 
assessments where sufficient data are 
lacking to conduct a quantitative risk 
assessment, if the Agency reasonably 
concludes that a use may have some 
significant adverse health or 
environmental impact there is sufficient 
justification for issuing a SNUR. 


VI. Designation of a Significant New 
Use 

To determine what would constitute a 
significant new use of these chemical 
substances. EPA considered relevant 
information about the toxicity of the two 
substances and likely exposures 
associated with possible uses, including 
the four factors listed in section 5(a)(2) 
of TSCA. In particular, EPA focused on 
the following factors: (1) The intended 
use of the two substances; (2) the 
current markets for distillation residue 
amines; (3) potential uses for the two 
substances; (4) the potential exposures 
to nitrosamines inadvertently formed 
from use in metalworking fluids; and (5) 
the potential risks associated with 
exposures to the two substances and 
their N-nitroso derivatives. Based on 
these considerations, EPA has decided 
to define “use in metalworking fluids** 
as a significant new use of the two 
substances. A detailed discussion of 
EPA’s analysis of exposure and risk in 
this use is contained in the preamble to 
the proposed rule (48 FR 38502). 

EPA also considered defining the 
significant new use as **u8e in 
metalworking fluids that contain 
nitrosating agents." This approach 
would be parallel in construction to a 
recently published immediately effective 
proposed rule under sections 5(f) and 
6(a) of TSCA, which prohibits the 
addition of nitrosating agents to two 
new chemical substances when used in 
metalworking fluids (49 FR 2762. January 
23,1984). This approach to the SNUR 
would be more narrow in that a 
significant new use notice would only be 
required in specific situations where a 
person actually intended to use the two 
substances with nitrosating agents. The 
Agency did not adopt this approach 
because users who are not 
manufacturers or processors are not 
limited by a SNUR. They may add 
nitrites to these two substances without 
notice to either EPA or their suppliers. 
Under the recent section 6 rule, it would 
be unlawful for any of these persons, 
including distributors and users to take 
actions which would result in the 
addition of nitrosating agents to the 
substance regulated under section 6(a). 

One commenter stated that the 
identified nitrosamines of concern are 
possible byproducts of the use of the 
two substances in the presence of other 
chemicals, and thus the Agency's 
concern is narrower than the defined 
significant new use. Therefore, the 
commenter suggested that, “use in 
metalworking fluids’* may not be 
appropriate as the significant new use in 
this case. Furthermore, the commenter 
suggested that the use of SNUR 


authority may not be appropriate where 
the identified concern is a possible 
byproduct of the significant new use. 
Section 5 gives the Agency the authority 
to consider risks associated with the 
manufacture, processing, distribution in 
commerce, use, or disposal of a 
chemical substance. Byproducts 
associated with such activities are 
clearly included within the scope of 
EPA’s TSCA authority. In fact, section 
5(d)(1) of TSCA specifically requires 
that byproducts associated with the 
manufacture, processing, use, or 
disposal of a chemical substance be 
reported to EPA. EPA believes that this 
demonstrates that Congress intended 
EPA to consider byproducts when 
determining the need for regulation. In 
the present case. EPA wants to review 
the use of these substances in situations 
where both carcinogenic or potentially 
carcinogenic byproducts resulting from a 
use can form and significant exposure 
can occur. 

EPA adopted the significant new use 
definition “use in metalworking fluids** 
because EPA’s analysis shows the 
metalworking fluids are likely to contain 
nitrites and other nitrosating agents or 
to have nitrites or other nitrosating 
agents added during use in machine 
shops. In connection with EPA's 
continuing examination of the problem 
of nitrosamines in metalworking fluids. 
EPA has determined that nitrosating 
agents, in particular nitrites, are 
frequently added to metalworking fluid 
concentrates by formulators 
(“processors** under TSCA) for their 
corrosion inhibiting properties. In 
addition, EPA has determined that 
nitrosating agents, such as nitrites, are 
commonly available to workers in 
machine shops and are routinely added 
to metalworking fluids during use, 
particularly to restore the corrosion 
inhibiting properties of a fluid that has 
been used for some time. Thus. EPA 
would be concerned about the use of 
these substances in metalworking fluids 
even if the formulators did not add 
nitrosating agents during formulation 
since nitrosating agents could also be 
added during use. 

Vn. Alternatives 

In the proposed SNUR, EPA 
considered other possible approaches: A 
section 8(a) rule, a section 6 rule, and 
taking no action. 

For the reasons discussed in the 
proposed rule, EPA has elected to 
proceed with the promulgation of a 
SNUR for the significant new use of P- 
80-289 and P-8(V-290. 

One commenter supported the use of 
SNUP authority in this case rather than 
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section 8(a], section 8, or no action. 
However, the commenter believes that 
whenever possible, the Agency should 
first institute a section 8(a) reporting 
rule to determine whether the activity of 
concern is one which is already 
occurring. Another commenter 
support^ the use of section 8(a) in this 
cate to gather the needed information 
rather than use SNUR authority, since 
the substances may have been used in 
metalworking fluids during the two to 
three year interval between the PMN 
submission and the proposal of the 
SNUR. The Agency believes that the use 
of SNUR authority rather than issuing a 
section 8(a) reporting rule makes better 
sense in this case, if EPA were informed 
in a section 8(a) reporting rule about the 
use of these substances by someone for 
the significant new use, the Agency 
could not take immediate action under 
section 5(e) as it can under a SNUR. By 
issuing a SNUR, the Agency believes it 
can protect human health while allowing 
innovation. 

EPA considered taking action under 
section 6 to regulate use of these 
substances in metalworking fluids. If 
further information were submitted to 
EPA in a SNUR notice which supported 
£PA*a concerns about nitrosamine 
formation, EPA could regulate the use of 
these substances in met^working fluids 
in an appropriate manner, such as under 
section 5(0 of TSCA. EPA recently 
issued an immediately effective section 
6(a) proposed rule under the authority of 
section 5(0 of TSCA for two new 
chemical substances, one of which will 
be used as a corrosion inhibitor in 
metalworking fluids (49 FR 2762). In this 
situation EPA had sufficient information 
on formation of a nitrosamine which is a 
known carcinogen. 

One commenter stated that the 
Agency did not comply with section 9 of 
TSCA, specifically the referral to the 
Occupational Safety and Health 
Administration of the workplace 
hazards associated with these 
substances. Section 9 does not apply to 
SNURs. A referral under section 9 of 
TSCA occurs only when the Agency 
makes a finding that an activity 
"presents or will present an 
unreasonable risk.** The Agency does 
not make such a finding in a SNUR 
rulemaking. 

VIII. Persons Subject to SNUR Notke 
Requirements 

Section 721.5 of the general SNUR 
provisions requires persons (p submit a 
SNUR notice to EPA before they 
manufacture, import, or process a 
substance subject to a SNUR for a 
significant new use. EPA has decided to 
require manufacturers, importer, and 


processors to submit notices for this 
SNUR. Thus § 721.5 will apply to this 
SNUR without change. 

EPA made tliis decision for several 
reasons. First, manufacturers, importers, 
and processors are likely to have 
information relevant to EPA's analysis 
of the significant new use should it be 
develop^. Second, determining who 
should report between two or more 
parties is likely to be subjective in this 
significant new use situation and thus 
not susceptible to a clear standard in the 
rule. Third the knowledge of 
manufacturers, importers, and 
processors that a significant new use 
has been developed is likely to vary. . 

In making this decision, I^A 
considered the manner in which the 
significant new use might be developed. 
For example, in some cases a 
manufacturer or importer might decide 
to market these two substances to 
formulators of metalworking fluids 
without having specific customers in 
mind at the time. In that situation, the 
manufacturer or importer must submit a 
SNUR notice. Since there would be no 
identified processors in that case, only 
the manufacturer or importer would 
submit a notice. EPA would evaluate the 
use based on the information submitted 
by the manufacturer or importer. If there 
were insuflicient information about 
risks, either because of the lack of test 
data or because exposure information 
was missing. EPA could prohibit or limit 
the new use under section 5(e). Any 
processor later purchasing the 
substances from that manufacturer or 
importer for use in metalworking fluids 
would have to submit a SNUR notice in 
turn, prior to such processing, unless 
EPA amended the SNUR as a result of 
the manufacturer’s or importer’s SNUR 
notice. 

In another situation, a manufacturer 
or importer might market the substances 
for uses other than in metalworking 
fluids and notify its customers of the 
SNUR. A processor who purchased the 
two substances from that manufacturer 
or importer might decide to develop the 
metalworking fluid use without 
informing the manufacturer or importer. 
In that instance only the processor 
would submit tfie notice because only 
the processor would intend the 
significant new use. If the processor 
informed the manufacturer or importer 
of the intended significant new use. the 
manufacturer or processor would also 
be required to submit a notice. 

There are likely to be situations 
where, for the same transaction, both 
the manufacturer or importer and the 
processor/customer jointly develop the 
significant new use. In that situation or 


in any other situation where both have 
knowledge of the significant new use, 
both would be obligated to submit a 
notice because both would intend the 
significant new use. However, to avoid 
two potentially duplicative notices on 
the same transaction, EPA had 
determined that § 721.10(b) of the 
general provisions apply to allow 
manufacturers, importers, and 
processors in this situation to submit 
one joint SNUR notice or to submit 
separate notices each containing the 
information known to or reasonably 
ascertainable by the respective party. A 
detailed discussion of joint notice 
procedures appears in the preamble to 
the Subpart A promulgation (49 FR 
35011). 

Another approach EPA considered 
was to require only the person who 
actively develops and markets the 
substances for the significant new use to 
submit a SNUR notice because this \ 
person is likely to know the most about 
exposure firom the significant new use 
and to have the most information about 
the market potential for the substance in 
the new use. The other party or parties 
technically subject to the notice 
requirements would at least initially be 
excused from this responsibility. One 
commenter supported this approach. 

EPA rejected this approach because it is 
not the best means for ensuring 
complete and accurate reporting. EPA 
has determined that each party might 
have information necessary to evaluate 
the risks of the new use. EPA believes 
that allowing a joint submission when 
both parties intend the new use relieves 
any additional burdens that might result 
and reduces the need for EPA to use 
section 5(e) to obtain additional 
necessary risk information. 

IX. Applicability to Uses Which May 
Have Occurred Before Promulgation of 
the Final Rule 

The chemical substances subject to 
this SNUR were added to the Inventory 
before the proposal. Thus, they could 
have been manufactured or processed 
for use in metalworking fluids before 
promulgation of this final rule. 

Several commenters stated that the 
significant new use may not actually be 
a “new" use because two to three years 
have elapsed since the original PMN 
submission and the actual proposal of 
this SNUR. However, no one has 
indicated in response to the proposal 
that they were using the two substances 
in metalworking fluids. Therefore, the 
Agency has no evidence that this use is 
currently ongoing. As to uses that may 
have occurr^ since the proposal of this 
SNUR. EPA has decided that the intent 
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of section 5(a)(1)(B) is best served by 
determining whether a use is a 
significant new use as of the proposal 
date of the SNUR. If uses begun during 
the proposal period were not considered 
to be significant new uses, it would be 
almost impossible for EPA to establish 
SNUR notice requirements, since any 
person could defeat the SNUR by 
initiating the proposed significant new 
uses before the ride becomes final. This 
is contrary to the general intent of 
section 5(a)(1)(B). 

Thus, even if the substances were 
manufactured, imported, or processed 
between proposal and promulgation of 
this rule for the significant new use, 
such activities may not continue after 
the effective date of this rule. Any such 
person must cease such activity until it 
has complied with all SNUR notice 
requirements. One commenter disagreed 
with this approach. EPA recognizes that 
this interpretation may disrupt 
commercial activities of persons who 
began manufacture or processing for a 
‘‘significant new use’* during the 
proposal period; however, no 
commenters indicated that the 
significant new use had begun during 
the comment period on this particular 
rule. Further, the Agency believes that 
manufacturers and processors were 
given adequate notice of this 
interpretation by the terms of the 
proposal. 

One commenter stated that the best 
way to avoid business disruptions for 
persons who may have been planning to 
commercialize the substances for the 
significant new use are (1) the Agency 
should have a formal SNUR policy that 
alerts persons to this possibility; (2) the 
Agency should not allow two to three 
years to elapse between the PMN 
submission and the promulgation of a 
SNUR; and (3) the Agency should not 
make the SNUR effective upon proposal. 
The Agency believes that, since over 
3,000 substances have been submitted in 
PMNs, the best way to formalize its 
SNUR policy is through developing 
individual SNURs and receiving public 
comment on the SNURs. It is true that 
two to three years have elapsed 
between the submission of PMNs on 
these substances and this SNUR; 
however, the Agency may regulate any 
substance under a SNUR at any time. 
This is especially true if test data show 
that a substance that previously 
completed PMN review is potentially 
hazardous in a particular use. Finally, 
the Agency is not. in most cases, 
proposing immediately effective SNURs. 
Rather, most SNURs will be effective 
only after an opportunity for comment. 


X. Procedures for Informing Persons of 
the Existence of This Significant New 
Use Rule 

EPA will publish information 
concerning this final SNUR in the TSCA 
Chemicals-in-Progress Bulletin, 
published by the TSCA Assistance 
Office of EPA’s Office of Toxic 
Substances. EPA will also use the TSCA 
Chemical Substance Inventory to inform 
persons of the existence of this final 
SNUR through footnotes by the chemical 
identities of the two substances subject 
to this SNUR. The footnotes will refer to 
an Inventory Appendix which will give 
a Federal Register or CFR citation of this 
SNUR. Commenters supported the use of 
all available means of informing persons 
of the existence of SNURs. 

EPA recognizes that some processors 
may not know the identities of 
substances they process and therefore 
nlay not know they are required to 
submit a SNUR notice. The Agency 
believes this is unlikely in cases such as 
this, where the chemical substances are 
not confidential. Nevertheless, EPA has 
decided on a strategy to ensure that 
processors are aware that substances 
are subject to a SNUR. This strategy is 
reflected in § 721.5 of the general SNUR 
provisions which provides among other 
things, that manufacturers, importers, 
and processors must submit a SNUR 
notice if they distribute these 
substances in commerce unless they 
inform their customers in writing that 
the substances are subject to this SNUR 
and maintain records to verify such 
notification. Even if a manufacturer, 
importer, or processor provides such 
information to a customer, if the 
manufactiirer, importer, or processor has 
reason to believe that the customer is 
processing the substances for the 
significant new use before submitting a 
SNUR notice, the manufacturer, 
importer, or processor must either 
submit a SNUR notice to EPA or cease 
sales to the customer for that use and 
report the matter to EPA enforcement 
authorities. 

Some commenters stated that EPA 
should not hold manufacturers 
responsible if their customers fail to 
comply with SNUR requir^ents where 
the manufacturer did not know that the 
customer intended to process the 
substance for a significant new use. 
Instead of this approach, one commenter 
suggested that only processors should 
be responsible for complying with SNUR 
requirements. The Agency believes that 
the scheme it has selected in § 721.5 
allows the greatest flexibility to 
manufacturers, importers, and 
processors of these substances, and is 
therefore less burdensome and is fair to 


all parties concerned. A detailed 
discussion of § 721.5 and the reasons for 
adopting it appears in 49 FR 35011. 

XI. Reporting Form 

As discussed in the proposal, and 
consistent with § 721.10 of the general 
provisions, the Agency will require 
SNUR notice submitters to use the PMN 
form published in the Federal Register of 
May 13.1983 (48 FR 21722). However, for 
the purposes of this rule, ^A is 
interested only in gathering information 
concerning the actual significant new 
use and formulations employed in the 
use of these substances. Therefore, the 
rule requires that submitters only 
complete those sections of the form 
dealing with the chemical identity, the 
submitter identity, and the specific use. 
In addition, any health and safety data 
relating to these substances must be 
attached. Therefore, submitters must 
complete Parts 1 and III of the form as it 
appears in Appendix A to 40 CFR Part 
720. The submitter may also provide 
information related to anticipated 
exposure to fluids in actual machinery 
operation. This information can be 
provided in Part II, B of the form. SNUR 
notices will be processed like PMNs 
according to the premanufacture notice 
procedures published in the Federal 
Register of May 13,1983 (48 FR 21722), 
and appearing at 40 CFR Part 720. 

Xn. Exemptions to Reporting 
Requirements 

The Agency has promulgated 
exemptions to SNUR reporting 
requirements under § 721.19 of the 
general SNUR provisions. In the case of 
these two substances, the terms of 
§ 721.19 apply without change. 

Section 721.19 adds four exemptions 
to those originally included in the 
proposed rule. The reasons for those 
additional exemptions are discussed in 
the Federal Register of September 5, 

1984 (49 FR 35011). For this rule, EPA 
decided to exempt persons who 
manufacture, import, or process the 
substances only as impurities because 
such persons are less likely to know the 
identity of impurities and because EPA 
believes the risks potentially posed by 
such impurities, based on current 
concerns, are not significant. EPA has 
also exempted persons who import or 
process the substances as part of an 
article because EPA believes articles 
cannot be used as metalworking fluids 
and because the substances would not 
be available in articles to react to form 
nitrosamines. 

EPA has also exempted persons from 
the rule when they manufacture or 
process the substances solely for export 
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and label the substances in accordance 
with section 12(a)(1)(B) of TSCA. 
However, such persons must notify EPA 
of such export under section 12(b) of 
TSCA (see § 721.7 of the general SNUR 
provisions). EPA is not concerned about 
worker exposure during manufacture, 
import, or processing of the substances. 
Rather. EPA is concerned about workers 
who may be exposed to metalworking 
fluids containing the substances. Section 
12(a) of TSCA exempts substances 
manufactured, processed, or distributed 
in commerce solely for export from 
regulation under section 5(a)(2) unless 
EPA finds that the activities will present 
an unreasonable risk of injury to health 
or the environment in the United States. 
In this case, if the use of these 
substances will occur outside the United 
States, EPA is not immediately 
concemecL The term "manufacture 
solely for export" is defined in the PMN 
rule (40 CFR 720.3(8)). The term "process 
solely for export" is defined in § 721.3 of 
the general SNUR provisions in a similar 
fashion. Thus persons would be exempt 
from reporting under this SNUR if a 
person manufactures (the term 
manufacture includes import) or 
processes the substances solely for 
export from the United States under the 
following restrictions: (1) There is no use 
of the substances in the U.S., other than 
in small quantities solely for research 
and development; (2) processing is 
restricted to sites under the control of 
the manufacturer, or processor, 
respectively; and (3) distribution in 
commerce is limited to purposes of 
export. If a person manufactured or 
processed these substances both for 
export and for use in the United States, 
such manufacture and processing would 
not be “solely for export" because some 
manufacture or processing would be for 
use in the United States. 

EPA issued its final premanufacture 
notification rules under 40 CFR Part 720 
which was published in the Federal 
Register of May 13.1983 (48 FR 21722) 
including § 720.36 which contained 
detailed rules for the section 5(h)(3) 
exemption for chemical substances 
manufactured or imported in small 
quantities solely for research and 
development. On September 13,1983 (48 
FR 41132), EPA stayed the effectiveness 
of § 720.38, among other provisions of 
the PMN rule, pending further 
rulemaking to revise the provisions. 
Because § 720.38 was not in effect when 
EPA codified § 721.19, the Agency relied 
on the general definition of "small 
quantities solely for research and 
development" in § 720.3(cc) and section 
5(h)(3) of TSCA to determine whether 
activities qualify under this exemption. 


Upon promulgation of a revised § 720.36, 
EPA intends to amend § 721.19 to adopt 
the provisions of the revised § 720.36. 

XIII. Test Data and Other Information 

EPA recognizes that under TSCA 
section 5 a person is not required to 
develop any particular test data before 
submitting a notice. Rather, a person is 
required only to submit test data in the 
person's possession or control and to 
describe any other data known to or 
reasonably ascertainable by that 
person. However, in view of the 
potential health risk that may be posed 
by the significant new use of these two 
substances. EPA encourages possible 
SNUR notice submitters to test the 
substances under various simulated use 
conditions to identify and quantify the 
level of nitrosamines formed in 
metalworking fluids. Consideration 
should be given to pH and temperatures 
during use and any other factors that 
might influence nitrosamine formation. 

If a SNUR notice is submitted for use in 
metalworking fluids without such test 
data, EPA may take action under section 
5(e). 

As part of an optional prenotice 
consultation, EPA will discuss the test 
data it believes necessary to evaluate 
the significant new use of the two 
substances. During prenotice 
consultation, EPA will also discuss 
information that will be particularly 
useful to the Agency in reviewing these 
substances. EPA encourages persons to 
consult with the Agency before selecting 
a protocol for testing the substances. 

XIV. Economic Analysis 

The Agency evaluated the potential 
costs of establishing significant new use 
reporting requirements for these two 
substances and the potential costs of the 
section 8(a) alternative. This evaluation 
is summarized in the preamble to the 
proposed rule. The complete economic 
analysis of this rule and other regulatory 
options is included in the rulemaking 
record and is available for public 
review. 

XV. ludicial Review 

Judicial review of this final rule may 
be available under section 19 of TSCA 
in the United States Court of Appeals 
for the District of Columbia Circuit or 
for the circuit in which the person 
seeking review resides or has its 
principal place of business. To provide 
all interested persons an equal 
opportunity to file a timely petition for 
judicial review and to avoid so-called 
"races to the courthouse," EPA has 
decided to promulgate this rule for 
purposes of judicial review two weeks 
after publication in the Federal Register. 


as reflected in "DATES" in this 
document. The effective date has. in 
turn, been calculated from the 
promulgation date. 

XVI. Rulemaking Record 

EPA has established a record for this 
rulemaking (docket control number 
OPTS-50503A). 

The record includes basic information 
considered by the Agency in developing 
this rule. The record now includes the 
following: 

1. The PMNs for these substances. 

2. The Federal Register notice of 
receipt of the PMNs. 

3. The proposed SNUR for these 
substances. 

4. The economic support document for 
the proposed SNUR. 

5. The notice of commencement of 
manufacture for these substances. 

6. Public comments on the proposal. 

7. Comments from OMB and EPA’s 
response. 

8. The 21 references listed in the 
preamble to the proposed rule. 

A public version of this record from 
which confidential business information 
is deleted is available to the public in 
the OPTS Public Information Office from 
8:00 a.m. to 4:00 p.m., Monday through 
Friday, except legal holidays, located in 
Rm. E-107. 401 M St.. SW.. Washington. 
D.C. 

XVII. Regulatory Assessment 
Requirements 

A. Executive Order 12291 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
"Major" and therefore requires a 
Regulatory Impact Analysis. EPA has 
determined that this rule is not a "Major 
Rule" because it will not have an effect 
on the economy of $100 million or more 
and it will not have a significant effect 
on competition, costs, or prices. While 
there is no precise way to calculate the 
annual cost of this rule, EPA believes 
that the cost will be low. Even if EPA 
received 25 SNUR notices, and each 
submitter performed the recommended 
testing, the direct cost of the rule would 
be under $1 million. In addition, because 
of the nature of the rule and the 
substances subject to it, EPA believes 
that there will be few significant new 
use notices submitted. Further, while the 
expense of a notice and the uncertainty 
of possible EPA regulation may 
discourage certain innovation, that 
impact will be limited because such 
factors are unlikely to discourage an 
innovation which has high potential 
value. Finally, this rule may encourage 
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innovation in safe chemical substances 
or highly bene^cial uses. 

This rule was submitted to the Office 
of Management and Budget (OMB) for 
review as required by Executive Order 
12291. 

B. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 5 
U.S.C. 605(b), EPA certifies that this rule 
wiD not have a significant economic 
impact on a substantial number of small 
businesses. The Agency cannot 
determine whether parties affected by 
this rule are likely to be small 
businesses. However. EPA believes that 
the number of small businesses affected 
by this rule would not be substantial 
even if the significant new use were 
developed by small companies. EPA 
expects to receive few SNUR notices for 
the substances. With these data. EPA 
would be able to evaluate the risks 
posed by the substances in this use and, 
if necessary, take action to control those 
risks. Therefore, even if all SNUR 
notices are submitted by small 
businesses, only a few small businesses 
will be directly affected by the rule. In 
addition, the cost of the testing that may 
be encouraged by this rule should not 
have a ma)or impact on a small business 
that may want to use these substances 
in metalworking fluids. 

C. Paperwork Reduction Act 

The information reporting 
requirements contained in this rule have 
been approved by OMB under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq.» and have 
been assigned OMB control number 
2070-0012. 

List of Subfects in 40 CFR Part 721 

Environmental protection. Chemicals, 
Hazardous materials. Recordkeeping 
and reporting requirements. Significant 
new uses. 

Dated: November 8.1964. 

William D. Ruckebhaus, 

Administrator, 

PART 721—(AMENDED! 

Therefore, Chapter I of Title 40 is 
amended as follows: 

1. By alphabetically adding the 
definition for ‘'metalworking fluid" to 
S 721.3 to read as follows: 

§721.3 Definmons. 

« * * • • 

"Metalworking fluid" means a liquid 
of any viscosity or color containing 
intentionally added water and us€^ in 
metcii machining operations for the 


purpose of cooling, lubricating, or rust 
inhibition. 

• • • • « 

2. By adding a new § 721.170 to read 
as follows: 

§ 721.170 Itopropyfamine ePatfttation 
reskkiM and ethylMina distillation 
residues. 

(a) Chemical substances and 
significant new use subject to reporting, 
(1) The following chemical substances 
referred to by their Chemical Abstracts 
Service (CAS) register numbers and 
chemical names are 8ub}ect to reporting 
under this section for the significant new 
use identified in paragraph (a)(2) of this 
section: CAS No. 79771-08-7. 
isopropylamine distillation residues, and 
CAS No. 79771-09-98. ethylamine 
distillation residues. 

(2) The significant new use is use in 
metalworking fluids. 

(b) Specific requirements. The 
provisions of Subpart A of this Part 
apply to this section except as modified 
by this paragraph. 

(1) Notice Requirements and 
Procedures. Section 721.10 applies to 
this section, except persons submitting a 
notice must complete only Parts I and III 
of the notice form. 

(2) (Reserved). 

(See, 5. Pub. L 94-469, 90 StaL 2012 (15 U.S.C. 
2604)) 

(Approved by the Office of Management and 
Bud^ Under—OMB control number 2070- 
0012) 

[FR Doc 84-^30638 Piled 11-23-84: 8:45 ami 
BILLINQ COOC 85«0>5(MI 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 31 

[CC Docket No. SI-893; FCC 84-547] 

Procedures for Implementing the 
Detarlfffng of Customer Premises 
Equipment and Enhanced Services 
(Second Computer Inquiry); and 
Amendment of the Comml^on'a 
Rules To Provide for Nonregulated 
Activities of Telephone Carriers 

agency: Federal Commimications 
Commission. 

action: Final rule (Fifth Report and 
Order). 

summary: This action requires a 
separate set of books for nonregulated 
activities of telephone carriers. These 
accounting changes are prescribed in 
order to implement the Commission's 
Computer n decision which required 
carriers to account for nonregulated 
activities in separate books of account 


when those activities are not conducted 
through a separate subsidiary. This 
action will establish specific below-the- 
line accounts on the regulated books to 
identify costs associated with 
nonre^ated activities and will 
eliminate some unnecessary rules. 

EFFECTIVE DATE: May 27, 1985. 

FOR FURTHER INFORMATION CONTACT: 

Gerald P. Vaughan. Chief, Accounting 
and Audits Division, Common Carrier 
Bureau (202) 634-1861. 

SUPPLEMENTARY INFORMATION:. 

List of Subjects in 47 CFR Part 31 

Telephone, Uniform System of 
Accounts, Communications common 
carriers. Reporting and recordkeeping 
requirements. 

Fifth Report and Order 

In the matter of Procedures for 
Implcmentiiig the Detariffing of Customer 
Premises Equipment and Enhanced Services 
(Second Computer Inquiry) amendment of 
Part 31, the Uniform System of Accounts for 
Class A and Class B Telephone Companies, 
to provide for nonregulated activities; CC 
Docket No. 81-893. 

Adopted: November 9.1984. 

Released: November 20.1964. 

By the Commission. 

1. Introduc^tion 

1. In the Notice of Proposed 
Rulemaking (NPRM) in Docket 81-893 
released June 21,1983, 48 FR 29891 
(1983), the Commission proposed to 
revise Part 31. Uniform System of 
Accounts for Class A and Class B 
Telephone Companies (USOA), to 
establish provisions to account for 
carriers* nonregulated activities in 
separate books of account. These 
revisions were proposed to implement 
the Commission's decision in Docket 
20828, Second Computer Inquiry 
(Computer III ^ l^tat nonregulated 
activities should be accounted for in 
separate books of account by carders 
who do not conduct these activities 
through a separate subsidiary. Of 
course, if a carrier established a 
subsidiary to conduct nonregulated 
activities, it would establish a separate 
set of books for the subsidiary as a 
separate legal entity. Based on our 
analysis of the comments received in 
this proceeding, we have decided to 
adopt, with some minor modifications. 


* Amendment ( 54.702 of the CommiBeion's Rules 
end Regulations (Second Computer Inquiry). 77 PCC 
2d 384 (1060). nconaidmU’oa, 84 PCC 2d SO (1900). 
further peconsfderaUon. 88 FCC 2d 512 (1951). affd 
sub nom. CCIA v. FCC 003 F. 2d 196 (D.C Cir. 1962). 
cert, denied sub nom. Louisiana Pub. Serv. Comm'n 
V. PCC. 103 S. Ct. 2109 (1983). 
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the accounting changes proposed in the 
i^RM. 

2. The NPRM also sought comments 
as to what allocation procedures and 
controls should be established to ensure 
that nonregulated activities receive a 
fair share of a company's joint and 
common costs. Althou^ several parties 
commented in this area, these comments 
do not provide an adequate record to 
permit us to decide to what extent we 
should prescribe such procedures and 
controls. Accordingly, we are deferring 
the question of allocations to another 
NPRM which we will issue in the near 
future. 

n. Background 

3. In the Computer II decision the 
Commission allowed telephone carriers 
other than AT&T (and after divestiture, 
the Bell Operating Companies] to offer 
enhanced services and customer 
premises equipment (CPE) on a 
nonregulated basis without establishing 
a separate subsidiary. In doing so. 
however, the Commission decided that 
carriers conducting these nonregulated 
activities should account for them in 
separate books of account.* * 

4. The accounting proposed for 
telephone carriers in this proceeding 
was based on similar accounting 
proposed for record carriers in a Notice 
of Proposed Rulemaking in Docket 82- 
678,47 FR 44781, released October 4. 

1982. Subsequently, this accounting was 
adopted with minor changes in the 
Report and Order in Docket 82-678 on 
September 9,1983, FCC 83-398. 

ni. Proposed Revisions 

5. As indicated in the NPRM. our 
objectives in proposing separate books 
of account for nonregulated activities 
were to: (1) Assure availability for 
regulatory purposes of data which are 
not distorted by nonregulated activities: 
(2) establish specific accounts to identify 
account balances associated with 
nonregulated activities; (3) allow 


* We note that the Telecommunications Industry 
Advisory Croup fTlAC). an advisory committee 
established to assist the Commission in rewriting 
the Uniform System of Accounts (USOA) for 
telephone companies (CC Docket No. 78-196). 
fon\'arded to the Commission on May 31.19&4. an 
accounting system recopunendation which is less 
comprehensive in its accounting for nonregulated 
activities and does not include the concept of 
separate books of account. In effect, this constitutes 

* recommendation to reconsider a basic Computer 
//policy. In our original charge to the TIAC for an 
accounting system recommendation, we did not 
wxiaion entertaining recommendations for 
wbslantive changes in basic policy and do not 
oelleve that it would be appropriate to consider 
■uch changes in the context of accounting system 
revision. The accounting established herein is 
premised on our existing Computer // policies and, 
Ihus. will be reflected in our forthcoming design of a 
revised USOA. 


maximum latitude for carriers in 
establishing their accounting systems for 
nonregulated activities; (4] identify 
accounts affected by deregulation and 
establish instructions for transfers from 
prescribed accounts to the accounts for 
nonregulated activities; * (5) provide for 
recording joint transactions and any 
necessary allocations between the 
regulated entity and its nonregulated 
activities; and (6) monitor the scope of 
nonregulated activities and any 
potential for adverse impacts on 
regulated services. 

6. To achieve these objectives, we 
proposed to establish on the regulated 
books two new accounts for 
nonregulated activities, as asset account 
entitled "Nonregulated investment" and 
a proRt and loss accoimt entitled 
"Income from nonregulated activities." 
We also proposed to modify the existing 
accounts used in accounting for 
nonregulated activities to conform them 
to the new accounting requirements. 
Under the proposal, the new investment 
account would include the investment in 
physical property for other than the 
related activities, receivables 
representing the nonregulated portion of 
expenses incurred by the regulated 
activities, payables representing costs 
incurred by the nonregulated activities 
for the regiilated business, and the net 
income or loss of the nonregulated 
activities for each month, llie proposed 
profit and loss account would be used to 
record the monthly net income or loss of 
the nonregulated activities at the same * 
time that it is included in the investment 
account. The nonregulated entity would 
maintain its own books of account. 

rv. Summary of Comments 

7. Interested parties were invited to 
file comments on our proposal on or 
before August 1.1983, and reply 
comments on or before August 22.1983. 
Comments and/or reply comments on 
the above proposals were received from 
Arthur Andersen & Co.; Virginia State 
Corporation Commission (Virginia); 
Rural Telephone Coalition (RTC); 
Colorado ^blic Utilities Commission 
(Colorado); Central Telephone Company 
(Cental); GTE Service Corporation 
(GTE); United Telephone Systems. Inc. 
(United); State of Cahfomia and the 
Public Utilities Commission of the State 
of California (California); Independent 
Data Communications Manufacturers 


* The accounting for proceeds from the sale of 
CPE under regulation, the valuation of CPE 
supporting assets (including land and buildings) 
tranaferred to nonregulated activities by the 
Independents, and the treatment of embedded CPE 
owned by the Independents and tari8ed with this 
Commission rather than the state commissions was 
addressed in a separate Order. 


Association, Inc. (IDCMA); Staff of the 
Michigan Public ^rvice Commission 
(Michigan); North American Telephone 
Association (NATA); New York State 
Department of Public Service (New 
York); Southern New England 
Telephone Co. (SNET); American 
Telephone and Telegraph Company 
(AT&T); Public Service Commission of 
Wisconsin (Wisconsin); Kentucky Public 
Service Commission (Kentucky); and 
Idaho Public Utilities Commission 
(Idaho). 

8. The respondents raised three major 
issues. These issues are (1) Whether the 
Commission should require separate 
books of account for nonregulated 
activities. (2) if separate books of 
account are required, whether the 
Commission should prescribe a detailed 
accounting system for the nonregulated 
activities, and (3) to what extent the 
nonregulated activities should be 
reported to the Commission and 
disclosed to the public. 

9. Separate books of account Only 
one respondent. Arthur Andersen and 
Co., opposes the establishment of a 
separate set of books for nonregulated 
activities as proposed. It states that the 
separation proposed by the Commission 
would cause confusion and added 
clerical cost and is unnecessary to meet 
the Commission's stated objectives. It 
argues that the nonregulated costs can 
be isolated by segregating the amounts 
within the existing below-thedine 
accounts. Centel also comments on the 
use of existing below-the-line accounts, 
although it does not oppose the 
establishment of a separate set of books 
per se. Centel's concern is that some of 
the independent companies, particularly 
the smaller ones, may not have enough 
nonregulated business to justify the 
expense of establishing a separate set of 
books for those activities. Therefore, 
Centel urges the Commission to allow 
carriers the option of using existing 
below-thedine accounts or establishing 
a separate set of books for nonregulated 
activities. 

10. None of the remaining respondents 
disagree with the proposal to establish 
separate books of account for the 
provision of nonregulated services. Of 
these respondents, nine specifically 
support our proposal to establish beiow- 
the-line summary accounts on the 
regulated books to reflect the regulated 
entities investment in and the operating 
results of the nonregulated activities. 
These respondents generally support the 
need to account for the nonregulated 
activities separately from the regulated 
activities as a means of meeting the 
primary objective of this proceeding, 
which is to ensure that the Commission 
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has data available for regulatory 
purposes that are not distorted by 
nonregulated activities. In its reply 
comments, IDCMA states that Arthur 
Andersen and Co.'s position that 
separate books are unnecessary is an 
untimely request for reconsideration of 
Computer II, 

11. Accounting system for 
nonregulated activities. We received a 
number of comments indicating that the 
Commission should go beyond the 
proposed summary accounts and 
prescribe a detailed system of accounts 
to be used in accounting for 
nonregulated activities in a separate set 
of books. They contend that a detailed 
prescription of accounts is necessary to 
safeguard against the potential for cross 
subsidization, particularly in those 
instances involving the joint use of plant 
and personnel, and to ensure an easily 
auditable system. New York, for 
instance, recommends that we prescribe 
specific accounts in which to 
accumulate major groups of 
nonregu^ted costs by business activity. 
California and IDCMA argue that if 
carriers are allowed to use plant and 
employees jointly in both regulated and 
nonregulated activities, the accounting 
system must be detailed, precise and 
auditable. NATA proposes a highly 
structured system of accounts for 
nonregulated activities and sets forth in 
considerable detail the accounts that it 
believes should be prescribed. 

12. Several other respondents, on the 
other hand, support the Commission's 
proposal to permit the carriers flexibility 
in establishing the nonregulated 
accounting system. They state that 
flexibility for the nonregulated 
accounting is necessary to avoid undue 
burdens on the carriers, particularly the 
smaller ones. 

13. Reporting and disclosure of 
nonregulated activities. The disclosure 
of the nonregulated activities of the 
carriers was addressed by three 
respondents. NATA states that financia] 
reporting requirements should be 
imposed for nonregulated activities as 
an aid to enforcement of the accounting 
provisions. It suggests a detailed 
balance sheet and income statement be 
filed for the nonregulated activities. GTE 
and SNET, on the other hand, are 
concerned that the proposed accounting 
and the Commission's current rules will 
disclose information which they 
consider proprietary. GTE states that 
the Commission should not adopt the 
proposed summary accounts for 
nonregulated activities because they 
would disclose the investment and 
operating results of those activities. It 
recommends, therefore, that the 


Commission accommodate the 
accounting within the existing accounts 
and defer establishing new accounts to 
the project to rewrite the USOA, 13ocket 
78-196, 08 FCC 2d (1981). SNETs 
concern about disclosure focuses on the 
supplemental annual report for 
noncarrier operations required under the 
provisions of § 43.21(b) of the 
Commission's Rules and Regulations.^ It 
requests that the provisions in Section 
43.21(b) be waived or eliminated in this 
proceeding. 

14. Other issues. Finally, the 
respondents raised several other issues. 
First, ATAT recommends that, when 
plant is used in both regulated and 
nonregulated activities, the entire 
investment be recorded in the regulated 
accounts with the nonregulated entity 
being charged an appropriate allocation 
of the cost of the investment l€,g„ 
depreciation) plus a return on the 
investment. SNET also recommends that 
shared coats first be recorded on the 
regulated books with appropriate 
amdunts subsequently allocated to the 
nonregulated activities. Second, RTC 
seeks refinement to ensure that 
companies' operations that are currently 
recorded in account 103, "Miscellaneous 
physical property," but subject to some 
degree of regulation [e,g,» cable 
television investments) are not confused 
with nonregulated activities. Third, New 
York indicates that it is unclear whether 
the Commission intends to apply its 
accounting proposal to all independents, 
and argues that we should not attempt 
to fashion accounting for those 
independents not subject to our 
accounting rules. 

Discussion 

15. Separate books of account. In the 
NPRM we proposed that carriers 
account for all investments, revenues, 
and expenses of nonregulated activities 
in separate books of account when a 


• Section 43.21(b) providee as follows: Each 
comrounicatfon common carrier that has separate 
departments or divisions for the conduct of its 
common carrictr operations snd its noncarrier 
activities, shall file with the CoinmisaioD a 
supplemental annual report with respect to its 
common carrier operations, exclusively, and a 
supplemental annual report applicable only to its 
noncarrier operations. Each such report shall be 
prepared on the basis of the accounting performed 
for the respective departments prior to elimination 
of intracompany items and shall be accompanied by 
a statement of consolidation and ethninatior.s or 
other explanation showing how the consolidated 
report submitted in compliance with paragraph (a) 
of this section was developed. Each such 
supplemental report shall be completed in its 
entirety wherever applicable to the respective 
departments, except that any schedule or slatement 
that would be an exact duplicate of the 
corresponding schedule or statement in the 
consofidated report may be omitted from the 
supplemental report if proper annotation is made. 


separate legal entity is not established 
for those activities. As proposed, the 
regulated books would reflect only the 
net investment and net income or loss of 
nonregulated activities in below-the-lme 
accounts. The primary objective of our 
proposal was to ensure that the 
Commission had data available for 
regulatory purposes that are not 
distorted by nonregulated activities. 

16. Arthur Andersen and Co. argues 
that it is not necessary to establish 
separate books of account for 
nonregulated activities. It states that the 
nonregulated activities can be isolated 
by segregating the amounts within a 
carrier's existing (below-the-line) 
accounts. We agree that nonregulated 
activities can be accounted for within 
existing accounts. In fact in CC Docket 
79-105, 86 FCC 2d 885 (1981), and in CC 
Docket 82-681. FCC 83-457, released 
November 2,1983, we prescribed the use 
of existing accounts as interim 
accounting for detariffed CPE until the 
rules were revised to provide for a 
separate set of books for nonregulated 
activities. 

17. As stated previously, we made the 
decision to require a separate set of 
books for nonregulated activities under 
Computer IL Arthur Andersen and Co.'s 
comments provide no new information 
that was not considered in our 
Computer II decision. Accordingly, we 
agree with IDCMA that Arthur 
Andersen and Co. has submitted an 
untimely request for reconsideration. 

We will, however, consider Arthur 
Andersen and Co.'s arguments as 
supportive of Centel's request that we 
waive the accounting rules for small 
companies. 

18. Centel's comment that some small 
carriers might not generate enough 
nonregulated business to warrant the 
cost of establishing separate books of 
account raises a valid concern. We do 
not believe, however, that this concern 
warrants adopting Centel’s 
recommendation that carriers be 
allowed an option of using existing 
accounts or establishing a separate set 
of books. 

19. To address this concern, we have 
considered establishing a standard 
which would provide automatic 
exemption from the separate books 
requirement for carriers with 
insignificant nonregulated activities. We 
have decided not to do so, however, 
because we have no basis for 
establishing such a standard 
Accordingly, we have decided to adopt 
our proposal and to address individual 
carrier problems on a case by case 
basis. Carriers that believe that this 
requirement is unnecessary and unduly 
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burdensome should request a waiver as 
provided for in Section 1.3 or our Rules. 

^ 20. Accounting system for 
nonregulated activities. New York* 

NATA, Michigan and California indicate 
that the Commission should prescribe a 
detailed accounting system for the 
nonregulated activities. They believe a 
detailed system is necessary to 
safeguard against cross subsidization 
and to ensure that the nonregulated 
activities are auditable. 

21. After reviewing the comments* we 
find that the accounts we proposed are 
sufficient to meet our regulatory needs. 
These proposed accounts will isolate the 
nonregulated activities on the regulated 
books. Moreover, all transactions 
between the regulated activity and the 
nonregulated activities will be recorded 
in Account 106. ‘‘Nonregulated 
investments," which will provide a clear 
audit trail for review of these 
transactions and should insidate the 
regulated accounts from distortion by 
the nonregulated activities. The actual 
separate set of books to be established 
will be left to the companies. This 
approach gives the companies flexibility 
to develop their own nonregulated 
accounting system, and at the same 
time, provides an audit trail on the 
regulated books. These results are 
consistent with our stated objectives in 
this proceeding.® 

22. Reporting and disclosure or 
nonregulated activities. N ATA believes 
that the Commission should require 
detailed fmancial reporting for 
nonregulated operations as an aid to 
enforcing the prescribed accounting 
separations for regulated and 
nonregulated activities. As discussed at 
para. 13. SNET and GTE. on the other 
hand, believe that detailed data for 
nonregulated activities should not be 
reported and that disclosure of such 
data would cause them competitive 
harm. 

23. We have carefully considered the 
comments concerning ^e reporting and 
disclosure of nonregulated activities and 
have decided not to require detailed 
reporting for those activities. We did not 
propose detailed reporting for 
nonregulated activities, and more 
importantly it has not been our intent to 
have that information disclosed. 
Moreover, we are not convinced that 
reporting of nonregulated data is needed 
lo achieve our objective that regulated 
data not be distorted, and that regulated 
activities not cross-subsidize 
nonregulated activities. In addition to 


• However, we are in no way attempting to 
preclude the statea from exerciaing their long 
•landing right to require aide recorda to meet their 
reguiatory obfectivea. 


accounting prescribed herein, we plan to 
meet that objective through the 
allocation procedures and controls, and 
through our audits of the carriers' 
accotmis. If in the future we find that 
allocation procedures and audits are 
insufficient to assure undistorted 
regulatory data or find a need for 
additional information, we will consider 
the use of additional reporting 
requirements as a further control. 
Accordingly, we have decided not to 
adopt detailed reporting as 
recommended by NATA- 

24. The reporting requirement of 

S 43.21(b) has been in place for over 
twenty years and was implemented so 
that the Commission would receive 
information bn AT&Ts operating 
divisions that conducted common 
carrier related activities, such as 
AT&Ts General Department This 
provision was not intended to be 
applicable to the post Computer U 
nonregulated activities conducted in 
today's competitive environment whldi 
are subject to accounting rules adopted 
in this Report and Order. Accordingly, 
we are waiving 5 43.21(b) to the extent 
that it would require carriers to file a 
supplemental annual report for 
nonregulated activities recorded in the 
new below-the>line summary accounts. 
The balances in these accounts, 
however, will be included in the 
carriers* reports and disclosed. 

Disclosure of those accounts was clearly 
contemplated by objective 2 as set forth 
in paragraph 5 above. 

25. Other Issues. AT&T and SNET 
have raised questions concerning the 
manner In which joint costs should be 
recorded. We generally agree that the 
common costs should be recorded on the 
regulated books and that allocations 
should be made for the nonregulated 
portions. The specific allocation 
procedures are not being prescribed at 
this time. As previously indicated we 
will soon address cost allocations in 
another NPRM. Meanwhile, carriers arc 
required to allocate costs to 
nonregulated activities on a fully 
distributed costing basis and shall 
maintain records for costs and usage to 
support their allocations. These 
allocations will be subject to increased 
audit review by this Commission in the 
future. 

26. We have reviewed RTC’s concern 
that we define our accounts in such a 
way as to distinguish activities 
considered by some to be subject to 
regulation [e.g. cable television 
investment) from the nonregulated 
activities we arc concerned with. For 
accounting purposes, regulated activities 
of subject carriers are all common 


carrier telecommunications products 
and services subject to the tariff filing 
requirements contained in Title U of the 
Communications Act of 1934. as 
amended, and telecommunications 
products and services tariffed by the 
state commissions.® The activities 
described by RTC do not meet our 
definition of regulated services. 

27. Finally. New York's concern that 
we might be prescribing accounting in 
this area for all independents is 
unfounded. In the Notice of Inquiry in 
this Docket we envisioned that state 
regulatory commissions would oversee 
the appropriate accounting separation 
for carriers subject exclusively to their 
jurisdictions. 

26. Amendments. Based on the 
foregoing, we are establishing a new 
below*the*line investment accoimt 106, 
"Nonregulated investments," to record 
nonregidated activities. Account 106 will 
include the permanent investment a 
receivable for all costs, including taxes, 
incurred on behalf of the nonregulated 
activities and a payable for all costs 
incurred by the nonregulated activities 
on behalf of the regulated activity and 
the monthly profit or loss fixnn the 
nonregulated operations. Account 317, 
"Income from nonregulated activities," 
will include only the net of total 
revenues and total expenses with an 
offsetting entry to account 106. 

29. Other miscellaneous changes are 
necessary to substitute the use of 
account 106 for account 103, and ^ 
account 124, "Merchandise and 
materials held for sale or lease on a 
detariffed basis," and to remove 
nonregulated amounts from accounts 
315. "Income from miscellaneous 
physical property,” or 316. 
"Miscellaneous income," as established 
in Docket 79-105, and Docket 62-681. 
These Dockets established interim 
accounting to be used for nonregulated 
sale or lease transactions. Since this 
Order establishes the final accounting 
for nonregulated activities, this interim 
accounting is no longer necessary. 

IV. Regulatory Flexibility Act 

30. in compliance with the provisions 
of Section e05(b) of the Regulatory 
Flexibility Act, 5 U.S.C 60S(b), the 
above discussion sets forth the purpose 
of these amendments. Further, we 
certify that these accounting changes 
can be readily implemented by all 


• Teiephone companlM may. under certain 
drcumatancat. oooatrucl cabia lyatama and offer 
tha factlidea to cable Of)eratort under atate tariffa. 
In such caaea. the revenues and expenses would be 
included in accounts for regulated acHvities. 











46382 Federal Register / VoL 49, No. 228 / Monday, November 26, 1984 / Rules and Regulations 


carriers subject to Part 31 without 
significant economic impact. 

V. Ordering Clauses 

31. Accordingly, it is ordered, that 
under the authority contained in 
Sections 4(i), 4(j) and 220 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 4(i), 4(j) and 220, 

Part 31, Uniform System of Accounts for 
Class A and Class B Telephone 
Companies, of the Commission's Rules 
is amended as set forth in the attached 
Appendix to be effective May 27.1985. 
provided however, that any carrier may. 
at its option, adopt these changes 
effective no earlier than January 1.1985. 

32. It is further ordered, that the 
Secretary shall, pursant to Section 220(i) 
of the Communications Act of 1934. as 
amended. 47 U.S.C. 220(i) cause this 
Fifth Report and Order to be served on 
each state commission having 
jurisdiction over intrastate 
communications service. 

Federal Communications Commission. 
William J. Tiicarico, 

Secretary, 

Appendix 

Part 31. "Uniform System of Accounts 
For Class A and Class B Telephone 
Companies," is amended as follows: 

1. Section 31.01-3, "Definitions," is 
amended to add new paragraphs (x) and 
(cc), and to redesignate the old items (x) 
—(aa) as (y)—(bb). and to redesignate 
old items (bb) —(1^) as (dd) —(mm). 

S 31.01-3 Definitions. 

* • • * • 

(x) " Nonregulated activities" refers to 
those activities of a subject telephone 
company which are not common carrier 
telecommunications products and 
services subject to the tariff 
requirements contained in Title II of the 
Communications Act of 1934, as 
amended, and common carrier 
telecommunications products and 
services tariffed by the state 
commissions. 

• • • * • 

(cc) "Regulated telephone service" 
refers to those activities of subject 
telephone companies that are subject to 
the tariff filing requirements of Title 11 of 
the Communications Act of 1934. as 
amended, and common carrier 
telecommunications products and 
services tariffed by the state 
commissions. 

2. Section 31.100:1, 'Telephone plant 
in service." is revised to read as follows: 

§ 31.100:1 Telephone plant In service. 

This account shall include the original 
cost of the company's property used in 


regulated telephone service or shared 
with nonregulated activities at the date 
of the balance sheet as classified under 
accounts 201 to 277, inclusive. (Note also 
§§ 31.2-20. 31.2-21, 31.106 and 31.524.) 

3. Section 31.103, "Miscellaneous 
physical property," is revised to read as 
follows: 

§ 31.103 Miscellaneous physical property. 

This account shall include the 
company's investment in physical 
property other than property the 
investment in which is includible in 
accounts 100:1, 'Telephone plant in 
service," 100.2, 'Telephone plant under 
construction." 100.3, "Property held for 
future telephone use." 100:4 "Telephone 
plant acquisition adjustment," and 106, 
"Nonregulated investments." It shall 
include the,company's investment in 
regulated telephone property retired and 
held for sale. 

4. Section 31.2-20 "Purpose of 
telephone plant accounts," is revised by 
adding the following after Item (d): 

§ 31.2-20 Purpose of telephone plant 
accounts. 

* • • • * 

(d) • ‘ * 

(See also § 31.106.) 

5. Section 31.106, "Nonregulated 
investments." is added to read as 
follows: 

$31,106 Nonregulated investments. 

(a) This account shall include all of 
the carrier's investment in physical 
property, both in service and in stock, 
together with related allowance for 
depreciation that is used or held entirely 
for other than regulated communication 
services. It shall include the amount of 
all assessments for the construction of 
public improvements levied against 
nonregulated physical property utilized 
in nonregulated operations. This 
account shall include, as a receivable, 
costs including taxes incurred on behalf 
of nonregulated operations, and. as a 
payable, costs incurred by the 
nonregulated business on behalf of 
regulated operations. This account shall 
reflect net income or loss on 
nonregulated activity. 

(b) This account shall be subdivided 
as follows: 

106:01 Permanent investment 
106:02 Receivable/payable 
106:03 Current net income or loss. 

6. Section 31.122, "Materials and 
Supplies," paragraph (a) and Note E are 
revised and (e) is added, as follows: 

$31,122 Materials and supplies. 

(a) This account shall include the cost 
(consideration being given to the 


adjustments outlined in paragraphs (b), 

(c) and (d), and Notes A, B, C, D and E) 
of unappropriated material and supplies 
held solely for use in regulated 
communications services or shared with 
nonregulated activities (including plant 
supplies, unissued small tools, fuel, 
stationery and other supplies) and of 
material and articles of the company in 
process of manufacture for supply stock. 
(See also Note E to this account.) 
***** 

(e) This account shall be subdivided 
as follows: 

122:01 Materials held solely for use in 
the carrier's operations or shared with 
nonregulated activities. 

122:02 Materials in process of 
conversion 

122:03 Undistributed supply expenses. 

Note E: This account shall not include 
items in stock which are includible in account 
231, "Station apparatus," or account 106, 
"Nonregulated investments." Materials in 
stock that are normally used for the repair of 
regulated station apparatus shall be 
includible in account 605, "Installations and 
repairs of station equipment," if company- 
held, and in this account if in stock and held 
by others. 

$31,124 [Removed] 

7. Section 31.124 is removed. 

6. Section 31.231, "Station apparatus," 
is amended to revise paragraph (a) as 
follows: 

$ 31.231 Station apparatus. 

(a) This account shall include the 
original cost of station apparus, 
including small private branch 
exchanges installed for customers' use. 
(Note also accounts 221, 235 and 262.) 
This account shall also include the cost 
of materials in stock which are normally 
used as station apparatus or additions, 
thereto, as distinguished from items 
normally used for repair purposes. (Note 
also accounts 106, 221, 235 and 262.) 
Items included in this account which are 
normally used as station apparatus shall 
remain herein until finally disposed of or 
until used in such manner as to be 
includible in other accounts. f 
***** 

9. Section 31.232, "Station 
connections—inside wiring," is 
amended by revising Note A as follows: 

$ 31.232 Station connections—Inside 
wiling. 

***** 

Note A: Costs charged to this account prior 
to October 1,1981, in connection with inside 
cabling are restricted to cables used in 
section installations instead of wires, such as 
those that run from wall outlets or floor 
terminals to the station apparatus, and to 
cables used in installing small private branch 
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exchanges. (See also accounts lOd, 221,235. 

252 and 317.) The cost of wires or cablii^ 
osed in installing equipment includible in 
iccount 234. **Large private branch 
exchanges.** shall be included in that account 
and shall not be included in whole or in part 
in account 232. (See also accounts 105. 221. 
and 262.) The cost of riser and distributing 
cables, including associated cross-connection 
boxes* terminals, distributing frames, etc., is 
chargeable to account 242:1. Aerial cable.** 

• • * • • 

131.234 [Amended] 
la Note E of Section 31J234 is 
removed. 

{31.23S [Amended] 

11. Note B of Section 31.235 is 
removed. 

(31.241 [Amended] 

12. Section 31.241. “Pole lines.** is 
amended by removing the Note. 

(31.242:1 [Amended] 

13. Note C of Section 31.242:1 is 
removed. 

(31.242:2 [Amended] 

14. Note F of Section 31.242:2 is 
removed. 

(31.242:3 [Amended] 

15. Note C of Section 31.242:3 is 
removed. 

(31.243 [Amended] 

1& Note B of Section 31.243 is 
removed. 

(31.244 (Amended] 

17. Note C of Section 31.244 is 
removed. 

18. Section 31.3-30, “Purpose of 
income accounts,** is revised as follows: 

( 31.3-30 Purpose of income accounts. 

The income accounts (300 to 380, 
inclusively] are designed to show as 
nearly as practicable for each calendar 
year the total operating revenues: the 
total operating expenses: the income 
and other operating taxes of the 
company: the income from securities 
owned; the net income from property not 
used in the company's communication 
operations: amounts accrued for interest 
costs: credits from interest charged to 
construction; miscellaneous income, 
expenses, and taxes; rents from and for 
operating property; profit or loss from 
nonregulated activities: and 
extraordinary and delayed income 
credits and charges. The net balance in 
Ihe income accounts shall be cleared to 
account 400. '‘Balance transferred from 
income accounts.** 

19. Section 31.316, “Miscellaneous 
income,** is revised to read as follows: 


§ 31316 Miscellaneous income. 

This account shall include all items 
not provided for elsewhere, properly 
credited to income. 

Items 

(Note ( 31in-8) 

Fees collected in connection with the 
exchange of coupon bonds for registered 
bonds. 

Profits from the telephone operations of 
other companies realized by the company 
under contract 

Profits realized on the sale of temporary 
cash investments. 

20. Section 31.317, “Income from 
nonregulated activities.*’ is added as 
follows: 

§31.317 income from nonregulated 
ectlvtties. 

(a) This account shall be used by 
those companies who. according to our 
rules, can engage in offering ctistomer 
premises equipment, and enhanced 
services and other nonregulated 
activities without establishing a 
separate subsidiary for that purpose. 

(b) All revenues and expenses 
(including taxes) incurred in these 
nonregulated activities shall be recorded 
on separate books of account for such 
operations. [Only the net of the total 
revenues and total expenses shall be 
recorded in this account.) 

21. Section 31-6-60, “Purpose of 
operating expense accounts,** is revised 
by designating the text as paragraph (a) 
and adding paragraph (b). 

§ 31.6-60 Purpose of operating expense 
accounts. 

* * * • « 

(b) Expenses incurred by a carrier on 
behalf of its nonregulated operation 
should be charged directly to that 
operation where possible. Expenses 
incurred by a carrier on behalf of its 
nonregulated operation and initially 
charged to its regulated operation 
should be transferred monthly to 
account 106, “Nonregulated 
Investment,** and a separate subclass 
shall be established for the credits to the 
appropriate expense accounts for 
amounts transferred to nonregulated 
activities. Note also §§ 31.106 and 31.6- 
62.) 

§31.6-61 [Amended) 

22. Section 31.6-61. “Cost of repairs,** 
is revised to remove the Note to 
paragraph (b). 

IKK Dim H4 I Kllifi I I M. M 4'> 4lii| 

BIUJNO COOE f712-ei-M 


47 CFR Part 69 

[CC Docket No. 78-72; Phase I; FCC S4-5451 

MTS and WATS Market Structure 

agency: Federal Commimications 
Commission. 

action: Final rule.__ 

summary: As part of the third 
reconsideration of the Access Charge 
Order, CC Docket No. 76-72, (Phase I), 

93 FCC 2d 241 (1983), the Commission 
adopted an amendment to § 69.303(c) of 
the Commissions Rules, altering the 
allocation of Category 5 station 
equipment investment between the 
switched access and special access 
categories. Pursuant to the access 
charge plan, exchange carrier 
investment in plant and equipment used 
to originate or terminate interstate 
telecommunications is recovered 
through access tariffs reflecting the cost 
of providing interstate access to the 
local switched network or to private 
connections provided by exchange 
carriers. The amended rule requires 
exchange carriers to allocate Category 5 
station equipment investment based on 
the relative number of equivalent lines 
in use, but excludes from that allocation 
formula special access lines that are 
exempt from the special access 
surcharge as provided in § 69.115(e) of 
the Commission's Rules. Thus, private 
lines that do not terminate in Category 5 
station equipment are not counted for 
the purposes of determining the 
allocation. 

EFFECTIVE DATE: This Order will be 
effective November 27,1984. 

FOR FURTHER INFORMATION CONTACT: 
Mary L. Brown or Thomas J. Sugrue, 
Policy and Program Planning Division 
(202) 632-9342. 

List of Subjects in 47 CFR Part 69 

Access charges. Cost allocation. 
Communications common carriers. 

Memorandum Opinion and Order 

In the matter of MTS and WATS Market 
Structure. CC Docket No. 76-72. Phase L 

Adopted: November 8,1984. 

Released: November 14.1984. 

By the Commission. 

1. In the Third Report and Order In 
this docket (Access Charge Order)^vte 

* MTS and WA TS Market Structure, CC Docket 
No. 78-72. Pkese 1.93 FCC 2d 241 (1963). modified 
on reconsideration. FCC 83-358.48 FR 10319. 54 
RR2d 615 (released August 22.1963) [First 
Reconsideration Order\. further modified on 
reconsideration. FCC 84-36. 49 FR 7810.55 RR2d 785 
(released February 16,1984) [Second 
Reconsideration Ordei^, afTd in part remanded in 

Contim»»d 
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adopted rules governing the process by 
which local telephone companies are to 
recover the costs of their facilities and 
services used in the origination or 
termination of interstate and foreign 
telecommunications.‘Since that time we 
have twice amended these '^access 
charge* *’ rules in orders on 
reconsideration. In response to the 
Second Reconsideration Order, 
numerous parties have petitioned for 
further reconsideration of these rules. 
One of the issues raised in this third 
reconsideration round concerns the 
allocation of Category 5 station 
equipment investment between the 
switched and special access categories. 
Because of actions we are taking today 
with respect to the special access tariffs, 
immediate resolution of this issue is 
necessary to allow exchange carriers to 
file revised tariffs that properly reflect 
the costs associated with the various 
types of private lines. 

2. In our companion order in the 
access tariff proceeding,‘we find the 
proposed special access tariffs unlawful 
and direct the exchange carriers to file 
revised tariffs by December 3.1984, with 
a scheduled effective date of January 17, 
1985. We do not anticipate acting on all 
the issues raised in the third 
reconsideration round in this docket (/.e. 
No. 78-72) before the revised tariffs 
must be filed. Accordingly, we have split 
the third reconsideration in this docket 
into two parts. The first part of the 
reconsideration, embodied in this Order, 
addresses the issue of the allocation of 
Category 5 station equipment costs to 
the special access category. The second 
part will address the remainder of the 
issues raised in the third reconsideration 
round. 

7. Further Reconsideration Petitions 

3. Western Union argues that 

§ 69.303(c] of the access charge rules 
results in an improper assignment of 
Category 5 station equipment ^ costs to 


part. Not’/Assn, of Regulatory Comm'n v. FCC, 737 
F.2d 1095 (D.C Cir. 1984). petition for cert pending, 
53 U.S.LW. 3070 (filed JuJy 18,1984). 

*The separatioRB rules govern the apportionment 
of local telephone company investment and expense 
between the interstate and the intrastate 
iurisdictions. These rules are set out in Part 67 of the 
Commission's Rules. See Amendment of Part 67 and 
Establishment of a Joint Board, CC Docket No. 80- 
286 (Decision and Order). FCC 83-564,49 FR 7934 
(released February 15.1984). 

* Investigation of Access and Divestiture Related 

Tariffs, CC Docket No. 83-1145. Phase 1 and Phase 
11, Part I, FCC 84-. adopted November 8,1984. 

* Under the separations rules. Category 5 station 

equipment includes all station equipment not 
specifically assigned to other categories, i.e., 
equipment that is not used to provide teletypewriter 
exchange, private line, station identification, or 
wideband services. Section 67.152 of the 
Commission's Rules. Thus, Category 5 includes 


specialized private lines (such as telex 
lines) that makes no use of that 
equipment.® Pursuant to the rule, 
investment in Category 5 station 
equipment is apportioned between the 
special access and common line 
elements on the basis of the relative 
number of equivalent lines in use.® 
Western Union asserts that since 
§ 69.303(a) of the rules directly assigns 
the cost of Category 2 private line 
station equipment to special access, 
specialized private lines are already 
bearing the cost of associated station 
equipment, and a proportional 
assignment of message equipment 
investment based on a count of those 
same lines is improper. As a result, it 
argues, the special access revenue 
requirement is being inflated through the 
over-assignment of station equipment 
investment. 

4. Western Union further asserts that 
this result does not reflect our original 
intent in promulgating § 69.303(c) in the 
Access Charge Order, The rule at that 
time divided investment in Category 5 
station equipment between the common 
line and dedicated access elements. The 
dedicated access category included 
WATs access lines and private lines 
that terminate in a PBX, a key system, or 
similar equipment.‘Thus, under the 


ordinary message station equipment as well as 
station equipment used fointly for both speda) 
services and message telephone services [e.g. PBXs 
and keysets). Id. at § 67.151(b)(3). While the current 
separations rules provide that "surrogate'* customer 
premises equipment and inside wiring are treated 
separately from Category 5 equipment (see 
I 67.151(a)(1). (2)), the access charge rules provide 
for the apportionment of such investment among 
access elements pursuant to the formula governing 
Category 5 investment provided in i 69.303(c). See 
IS 66.303(d) (surrogate CPE). 69.401(b) (inside 
storing). Accordingly, for purposes of our discussion 
here. Category 5 station equipment includes 
surrogate CPE and inside wiring connected to 
equipment used (wholly or in part) for message 
telephone service. 

•Western Union Petition at 3-4. On January 24. 
1984. after the close of the pleading cyde in the 
second reconsideration round and shortly before we 
adopted the Second Reconsideration Order, 

Western Union submitted a Petition for Clarification 
and/or Further Rulemaking in this docket, asking us 
to darify or amend { 60.303(c) along the lines it has 
suggest^ in its petition in this third reconsideration 
round. Dow Jones ft Company, Inc. and Pacific Bell 
and Nevada Bell submitted responsive pleadings. In 
its reconsideration petition. Western Union 
referenced this rulemaking petition in its argument 
that I 69.303(c) should be amended. Accorcfingly, 
since we are continuing to refine our access charge 
rules through the reconsideration process, we have 
elected to treat the rulemaking petition as part of 
Western Union's petition fm* reconsideration and 
incorporate it and the responsive pleadings into the 
record of this reconsideration round. 

•Equivalent lines are computed on the basis of 
bandwidth. For example, a special access line 
having twice the bandwidth of a normal voice line 
would be counted as two lines. See f 09.303(c) of 
the Commission's Rules. 

^First Reconsideration Order at para. 50. The 
term **dedicated access line" was defined as "a 


original § 69.303(c), investment in 
Category 5 station equipment was to be 
allocated only to those lines that 
actually use such equipment. 
Furthermore, at that time the special 
access category included only those 
private lines that were connected to 
equipment that was used exclusively for 
private line services [i.e., that could not 
be used for message telephone services). 
The investment in this “Category 2“ 
station equipment ® was, and still is, 
directly assigned to the special access 
element under 5 69.303(a). When in the 
First Reconsideration Order we 
eliminated dedicated access as a 
separate category and merged it into 
special access,® we amended § 69.303(c) 
by simply substituting the term “special 
access'* for “dedicated access*' in the 
allocation provisions of that rule. 
Western Union complains that by this 
substitution we (perhaps inadvertently) 
have made private lines that make no 
use of message station equipment 
subject to an allocation of the costs of 
that equipment. It asks us to restrict the 
private lines counted for the purposes of 
the apportionment in $ 69.303(c) to those 
lines originating or terminating in 
Category 5 equipment 

5. Dow Jones supports Western 
Union's arguments and suggests that one 
solution to the problems would be to 
limit the special access lines subject to 
§ 69.303(c) to those lines subject to the 
$25 special access surcharge. AT&T 
and S6S also support Western Union's 
position.*’ Pacific objects to the 
proposed rule change on the grounds 
that: (i) Special accesss is often a close 
substitute for message service and 
should bear the cost of message 
equipment and (ii) in any event the 
problem is a temporary one because 
station equipment is being phased out of 
the separations process.Pacific also 


WATS access line or a private line that does not 
terminate in customer premises equipment tJiat is 
used exclusively for a particular interexchange 
carrier.** Access Charge Order at App. A. 

•See i 67.152(b) of the Commission's Rules. 

•The original access charge plan included usage- 
sensitive end user charges up to a maximum, and 
the dedicated access line charge was used to 
establish that maximum. When we eliminated end- 
user usage charges in the First Reconsideration 
Order, there no longer was a need for a maximum 
end-user charge, and we therefore decided to 
eliminate the dedicated access category and 
combine it with the special access category. First 
Reconsideration Order at para. 52. 

‘•Dow Jones (Rulemaking) Comments at 1-6 Dow 
Jones proposal would have the effect of eliminating 
from the 160.303(c) allocation formula those private 
lines that are not connected to equipment capable 
of being used for message telephone services. See 
I 09.115(e) of the Commission's Rules. 

** ATftT Opposition at 22: SBS Petition at 12-15. 

‘•Pacific (Rulemaking) Opposition at 4-5. 
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questions whether the Commission 
should consider proposals to change the 
rule because the issue was not raised in 
the second reconsideration round 
pleadings. 

II Discussion 

6. Because Western Union asks us to 
reconsider o provision of the access 
charge rules promulgated in the First 
Reconsideration Order we must 
initially address the procedural status of 
its petition. As we explained in the 
Second Reconsideration Order, in order 
to bring finality to our decision making 
process and to eliminate uncertainty, we 
adopted § 1.429(i] of our rules, which 
provides: 

The Commission may grant [a| petition for 
reconsideration in whole or in part or may 
deny the petition. . . Any order disposing of 
a petition for reconsideration which modifies 
rules adopted by the original order is, to the 
extent of such modification, subject to 
reconsideration in the same manner as the 
original order. Except in such circumstances, 
a second petition for reconsideration may be 
dismissed by the staff as repetitious. 

47 CFR 1.429(i). We relied on this rule in 
the Second Reconsideration Order to 
deny requests that we reconsider certain 
aspects of the access charge plan 
adopted in the Access Charge Order 
that the First Reconsideration Order left 
intact But as we recognized in the 
Second Resconsideration Order, 
i 1.429(i) is permissive and not 
mandatory.‘*11 authorizes us to deny 
such requests as untimely and 
repetitious, but does not compel us to do 
so if we find that on balance it would 
better serve the public interest to 
address those requests on their merits. 

In the present case, we elect to address 
the request for reconsideration made by 
Western Union because of the 
substantial policy issues it raises 
regarding the apportionment of net 
investment between special and 
switched access. 

7. We conclude that the arguments 
raised by Western Union and others 
lhat the formula in § 69.303(c) results in 
an inappropriate allocation of costs to 
special access are meritorious. ** That 


** Second Reconsideration Order at 140. 

**But we do not agree with certain arguments 
raised by SBA concerning ( e9.303(c). SBS questions 
“whether the Commission intended for. . . (thej 
surcharge on special access lines to be in addition 
to the new rule allocating station equipment 
investment to special access . . . or in lieu of this 
allocation process." SBS Petition at 12. SBS states 
that the surcharge alone should satisfy the 
Corninission’s concerns about private lines lhat 
terminate in a PBX or PBX-like device, and it asks 
tne Commission to clarify its intent in this regard. 

short answer to SBS’ request for clarification is 
that it was our intent that both rules apply to 
•pecittl access lines. The rules serve different 


formula allocates investment in 
Category 5 station equipment based on 
the relative numbers of switched lines 
and private lines, including in the latter 
category private lines that do not 
terminate in Category 5 equipment. We 
agree with Western Union that as a 
result there is an over*allocation of 
investment in Category 5 station 
equipment to special access, which 
raises the special access revenue 
requirement. We also agree that this 
result is not consistent with our intent in 
originally promulgating the rules for the 
apportionment of station equipment 
investment in S 69.303. Accordingly, we 
will adopt the suggestion of Dow Jones 
and revise the § 69.303(c) formula to 
provide that only those lines to which 
the special access surcharge applies 
should be counted for the purpose of 
allocating investment in Category 5 
station equipment.*® 

8. We recognize that in our First 
Reconsideration Order, we declined to 
amend { 69.303(c) to reflect the changes 
made here. *• We gave three reasons for 
that decision. First, we stated the 
problem was simply a transitional one 
because the interstate CPE costs would 
gradually disappear over four years 
pursuant to the CPE phaseout plan. *^ 
Second, we indicated that even if we 
were to limit the private lines included 
in the $ 69.303(c) allocation process to 
those that use Category 5 equipment, the 
result would not be a precise cost- 
causational allocation because, for 
example, many end users with private 
line connected to a PBX may not have 
used a telephone company PBX for 
years. Third, we indicated that imder 
our special access rules exchange 
carriers could solve the problem by not 
assessing users or specialized private 
line services the costs of unrelated 
Category 5 station equipment. However, 
we no longer find these reasons 
convincing for maintaining the rule in its 
present form. With respect to our last 
reason, we now know lhat the exchange 
carriers have not solved the problem 
under their proposed special access 


purposes—allocation of station equipment costs 
among different types of lines that use that 
equipment and recovery of local network costs from 
private lines with the capacity to "leak" interstate 
traffic into the local exchange. Neither rule is a 
substitute for the other. 

“Western Union indicates lhat while it would 
prefer a broader exemption, the Dow Jones proposal 
would provide an acceptable solution. Western 
Union (Rulemaking) Reply at S-6. And Pacific, while 
opposing any amendment to e9.303(c), states that if 
a change is to be made, it supports the Dow Jones 
proposal. Pacific (Rulemaking) Opposition at 5-6. 

First Reconsideration Order at para. 53. 

See Amendment of Part 67 (Decision and 
Order). CC Docket No. 00-286, 80 FCC 2d 1. as 
modified, 90 FCC 2d 52 (1962). 


tariffs. ‘® And the parties have persuaded 
us that neither the transitional nature of 
the problem, nor the fact that as a 
practical matter no rule will achieve a 
perfect match between costs and 
customers, is a good reason not to 
amend the rule to achieve a better 
match for that transition, particularly 
one that is consistent with our initial 
intent in promulgating the rule in the 
Access Charge Order, Accordingly, we 
will amend S 69.303(c), as indicated 
above, so that special access lines that 
do not utilize Category 5 station 
equipment do not have to bear its 
costs. *• 

III Ordering Clauses 

9. Accordingly, it is hereby ordered, 
lhat pursuant to 47 U.S.C. 154(i) and (j). 
201, 202, 203, 205, 218, 403 and 405 and 5 
U.S.C. 553, the Second Reconsideration 
Order adopted in this proceeding is 
modified to the extent set forth in this 
Memorandum Opinion and Order, 

10. It is further ordered, lhat the 
petitions for further reconsideration or 
clarification of § 69.303 of the 
Commission’s Rules are granted to the 
extent set forth in this Memorandum 
Opinion and Order, and are otherwise 
denied. 

11. It is further ordered, that the 
Petition for Clarification and/or Further 
Rulemaking submitted by Western 
Union, together with its associated, 
responsive pleadings, is incorporated as 
part of the record in this reconsideration 
round. 

12. It is further ordered. That Part 69 
of the Commission’s rules is amended as 
set forth in Appendix A, effective on the 
day following publication in the Federal 
Register. We find good cause for 
requiring an effective date earlier than 
thirty days following publication in the 
Federal Register. This good cause arises 
from the need for telephone companies 
to file tariffs for special access services 
by December 3,1984, to be effective on 
or before January 17,1985, that are 
based on the access charge rules as 
revised by this Memorandum Opinion 
and Order. 

(Secs. 154 (i) and (j). 201, 202, 47 U.S.C 154) 


“Western Union (Rulemaking) Petition at 4. 

“The amended rule appears at Appendix A. Tnc 
mechanism for recovering these costs appears in 
Special Access Tariff Order eX paras. 09-70. In lhat 
Order, we direct lhat the costs allocated to the 
special access tariff element, pursuant to S 69.303(c). 
be recovered by charges on those lines subject to 
the special access surcharge. 
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Federal Communications Commission. 
William). Tricaricci, 

Secretary, 

Appendix A 

Section 69.303 is amended by revising 
paragraph (c) to read as follows: 

§69.303 Station equipfnent 
• * * • • * 

(c) Investment in all other station 
equipment shall be apportioned between 
the Special Access and Common Line 
elements on the basis of the relative 
number of equivalent lines in use. as 
provided herein. Each interstate or 
foreign Special Access line, excluding 
lines designated in § 69.115(e), shall be 
counted as one or more equivalent lines 
where channels are of higher than voice 
bandwidth, and the number of 
equivalent lines shall equal the number 
of voice capacity analog or digital 
channels to which the higher capacity is 
equivalent. Local exchange subscriber 
lines and WATS access lines shall be 
multipled by the interstate separations 
factor for non-traffic sensitive plant to 
determine the number of equivalent 
local exchange subscriber lines and the 
number of equivalent WATS access 
lines. 

(FR Doe. M-^OeOS FUed 11-23-M; 8:45 
BILUNQ CODE 6712-01^ 


47 CFR Part 73 

IMM Docket Na 83-1236; RM-4370) 

TV Broadcast Station In Ventura, CA; 
Table of Assignments 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: Action taken herein, at the 
request of Stephen J. Mewhort, assigns 
UHF TV Channel 41 to Ventura, 
California, as that community's second 
local television allocation. 

EFFECTIVE DATE: January 15.1985. 
ADDRESS: Federal Communications 
Commission, Washington. D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Patricia Rawlings. Mass Media Bureau, 
(202) 634-^530. 

SUPPLEMENTARY INFORMATION: 
l.ist of Subjects in 47 CFR Part 73 
Television Broadcasting. 

Report and Order (Proceeding 
Terminated) 

In the matter of amendment of § 73.606(b). 
table of assignments. Television Broadcast 
Stations. (Ventura. Califomia) MM Docket 
No. 83-1236, RM-4370. 


Adopted: Oct. 29.1984. 

Released: November 9.1984. 

By the Chief, Policy and Rules Division. 

1. The Commission has before it for 
consideration the Notice of Proposed 
Rule Making, 48 FR 53721, published 
November 29,1983, pro[>osing the 
assignment of UHF TV Channel 41 to 
Ventura, California, as that community's 
second local television allocation, at the 
request of Stephen J. Mewhort 
("petitioner"). Petitioner and Romauldo 
Achoa both filed comments stating their 
intention to apply for the channel, if 
assigned. Opposing comments were 
filed by Califomia Broadcasting 
Corporation ("CBC"). 

2. Ventura (population 74,474),* in 
Ventura Coimty (population 529,174)*, is 
located in southern California, 

app x)ximately 90 kilometers (55 miles) 
northwest of Los Angeles. UHF 
Television Channel 16 (two applications 
pending), is currently assigned to 
Ventura.* 

3. CBC is one of two mutually 
exclusive applicants for use of Channel 
16 at Ventura. CBC bases its opposition 
to the assignment of Channel 41 on two 
grounds. First, it states that an applicant 
for Channel 41 would face "virtually 
insurmountable site limitations." 
Secondly, it states that the Commission 
now has pending before it a petition for 
rule making (RM-3975)^ submitted by 
the Sheriffs Department of Los Angeles 
County, California, requesting the 
reassignment of Channel 16 to Los 
Angeles County for public safety use 
and the consequent substitution of 
Channel 26 or 27 at Ventura. 

4. CBC urges the Conunission to defer 
action in the instant proceeding pending 
a final ruling in RM-3975. in order to 
protect the applicants for use of Channel 
16 at Ventura. CBC's engineering studies 
indicate Channel 41 would be one of the 
few channels, and perhaps the only 
channel, available for substitution for 
Channel 16 at Ventura. 

5. The Commission's proposal to 
reassign Channel 19 to Los Angeles 
County, Califomia, for public safety use 
(see fn. 4) nullifies the possible need to 
delete Channel 16 from Ventura. 
Therefore, Channel 16 remains available 
at Ventura for the competing applicants. 


* Population figure ie taken from the 1964 Rand 
McNally AUas. 

* Population figures were extracted from the 1880 
U.8. Census, unless otherwise indicated. 

* California Broadcasting Corp. was awarded the 
permit for Channel 16 in an Imtiai Decision, That 
proceeding has been remanded by the 
Commission's Review Board for further 
proceedings. 

* Notice of Proposed Rule Making, GEN Docket 
No. 64-902. issued September 1964. proposes to 
allow the Los Angeles County Sheriffs Department 
to use Channel 19 for public safety land mobile use. 


6. Channel 41 can be sited in Ventura, 
or in its immediate environs, in 
compliance with the minimum distance 
separation requirements of §§ 73.610 
and 73.698 of the Commission's Rules. 
As there is no site restriction, it should 
be assumed that city grade service can 
l)t» provided to Ventura. Thii.s, we.se<> no 
impediment to the assignment of 
Channel 41 at this time. Therefore, after 
careful consideration of the points 
raised by CBC. we have concluded that 
the opposition is not valid. 

7. In view of the foregoing, we believe 
the public interest would be served by 
assigning UHF TV Channel 41 to 
Ventura, Califomia, as that community's 
second local television allocation. 

6. Since the proposal is within 400 
kilometers (250 miles) of the U.S.- 
Mexican border, we have received 
concurrence of the Mexican government. 

9. Accordingly, pursuant to the 
authority contained in sections 4(i), 
5(c)(1), 303(g) and (r). and 307(b) of the 
Communications Act of 1934, as 
amended, and § § 0.61, 0.204(b) and 0.283 
of the Commission's Rules. IT IS 
ORDERED. That effective January 15, 
1985. the TV Table of Assignments, 

§ 73.606(b) of the Rules, is amended for 
the following community: 


CSy 

Channel Na 

V«rtijri. CiWome_ 

16^. •nd4l.».. 



10. It is further ordered, that this 
proceeding is terminated. 

11. For further information concerning 
this proceeding, contact Patricia 
Rawlings. Mass Media Bureau, (202) 
634-6530. 

(Secs. 4. 303. 48 Stat.. as amended, 1066,1082; 
47 U.S.C. 154. 303) 

Federal Communications Commission. 
Charles SchotL 

Chief Policy and Rules Division, Mass Medio 
Bureau. 

(FR Doc 84-30904 FiUd 11-2S-84; 8:45 mm] 

BILUNQ CODE f7l2-01-M 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 571 

[Docket No. 83-12; Notice 2) 

Federal Motor Vehicie Safety 
Standards; Lamps, Reflective Devices, 
and Associated Equipment 

agency: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 
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action: Final rule. 

summary: This rule adopts changes in 
rear yellow turn signal photometries, 
license plate lamp requirements, 
minimum headlamp mounting heights, 
and test grids for stop, turn, parking and 
tail lamps. The primary purpose of the 
amendments is to bring the requirements 
in Federal Motor Vehicle Safety 
Standard No. 108 closer to those of the 
Economic Conunission for Europe of the 
United Nations (ECE). The amendments 
will permit cost savings without 
adversely affecting safety. A notice of 
proposed rulemaking on this subject 
was published on August 1,1983. 
dates: Effective date: December 26, 

1984. 

ADDRESS: Petitions for reconsideration 
should be submitted to the 
Administrator, National Highway 
Traffic Safety Administration, 400 
Seventh Street, SW., Washington, D.C. 
20590. 

FOR FURTHER INFORMATION CONTACT: 

Kent Rutland, Office of Vehicle Safety 
Standards, National Highway Traffic 
Safety Administration. 400 Seventh 
Street. SW., Washington, D.C. 20590; 
(202-426-2154). 

SUPPLEMENTARY INFORMATION: The 

Trade Agreements Act of 1979 (Pub. L 
96-39] imposes certain obligations upon 
the United States. Under Title IV, 
Technical Barriers to Trade (Standards] 
Federal agencies may not engage in any 
standards-related activity that creates 
unnecessary obstacles to the foreign 
commerce of the United States. 

Agencies shall, in developing standards, 
take into consideration international 
standards and shall, if appropriate, base 
the standards on international 
standards unless it is not appropriate for 
safety (19 U.S.C. 2532(2](B](i]]. 

Differences exist between Federal 
Motor Vehicle Safety Standard No. 108, 
lamps. Reflective Devices, and 
Associated Equipment, and many of the 
requirements of the ECE. Some of these 
differences could be removed or 
lessened without any adverse effect on 
traffic safety. This would relieve both 
American and European vehicle 
manufacturers of some extra cost of 
designing and building vehicles for sale 
both in this country and Europe. It could 
also provide an opportunity to increase 
safety. Accordingly, as contemplated by 
the Trade Agreements Act. NHTSA 
proposed on August 1.1983, several 
amendments to Standard No. 108 to 
bring its requirements closer to those of 
the ECE (48 FR 34784]. 

The first change proposed was a 
lower minimum value for the 
photometries in yellow rear turn signal 


lamps. The current Federal requirement 
is for a minimum of 200 candela (cd] and 
a maximum of 750 cd; by contrast, the 
minimum in ECE Regulation No. 6 is 40 
cd and the maximum is 200 cd. During a 
meeting of the Brussels Working Group 
of Europe (GTB], it was recommended 
that the United States lower its 
minimum to 130 cd and that ECE raise 
its maximum to 350 cd. Tests conducted 
by the SAE have shown that a value of 
130 cd for a yellow lamp is as effective 
as a rear red turn signal lamp (lamps of 
both colors are allowed by Standard No. 
108] with an output of 80 cd. Standard 
No. 108 specifies a minimum of 80 cd for 
rear red turn signals. Since this value 
has been adequate for motor vehicle 
safety. NHTSA believes that the 
proposed value of 130 cd for yellow rear 
turn signals would not have an adverse 
effect on safety. 

It appears also that the differing ECE 
and U.S. requirements for license plate 
lamps might be easily harmonized by 
adopting the latest SAE referenced 
standard on this item of equipment. 
Currently. Standard No. 108 specifies 
the physical and photometric 
relationship between the lamp or lamps, 
the plate and its holder but does not 
specify the point of measurement 
establishing the relationship. A similar 
requirement is contained in ECE 
Regulation No. 4, except that a specific 
point of measurement is included. SAE 
Standard I587f. ''License Plate Lamps 
(Rear Registration Plate Lamps]," which 
was revised in 1981, clarifies the point of 
measurement of the incident light upon 
the plate in a manner identical to that of 
the ECE requirement. NHTSA therefore 
proposed the incorporation of the 
revised version of J587 into Standard 
No. 108. 

NHTSA also proposed a 
reconsideration of differences in the 
minimum mounting height of headlamps. 
Standard No. 108 does not allow 
headlamps to be lower than 24 inches, 
measured from the road surface to the 
center of the lamp. The corresponding 
requirement in ECE Regulation No. 48 is 
500 mm (19.7 inches] measured from the 
ground to the lower edge of the 
illuminating surface of the lamp. NHTSA 
proposed a harmonizing value of 22 
inches, measured from the road surface 
to the center of the lamp, e.xcept that the 
distance from the*ground to the lower 
edge of the illuminating surface of the 
lamp shall not be less than 19.7 inches. 

The preamble to the proposal 
commented that there had been several 
studies of the effects that changes in 
mounting height have on seeing 
distances. The results from one of these 
studies suggested that mounting height 
has essentially no effect on seeing 


distance. The study presented the 
results from a series of experiments 
conducted by General Motors. The 
experiments consisted of asking 
observers to count the number of 
simulated pedestrians that were visible 
using a variety of headlamp 
configurations. The configurations 
differed on the basis of the type of 
headlamp and mounting hei^t. 

The results from another study, 
however, suggested that mounting height 
has a more definite effect on seeing 
distance. This study reported on a series 
of experiments performed by General 
Electric. In those experiments, the 
observers were riding in an automobile 
traveling at 40 mph. The observers were 
instructed to signal when they could see 
a target resting by the side of the road. 
The time of the signal and the speed of 
the automobile were used in estimating 
the distance to the target when it was 
first seen by the observer. 

CE conducted experiments with an 
experimental headlamp having 
photometries differing from most 
production lamps. These experiments 
showed a loss in seeing distance, but the 
CM experiments showed very little 
difference when the 24 inch height was 
reduced to as low as 18 inches. 

To aid the agency in assessing the 
issue of seeing distance, the agency 
requested commenters to discuss the 
safety implications of this issue and the 
possible reasons for the conflict 
between the studies. 

NHTSA also proposed certain 
changes regarding stop, tail, turn signal, 
and parking lamps in the interests of 
harmonization. Photometries today are 
measured under Standard No. 108 at 27 
different test points on stop, tail, turn 
signal, and parking lamps. If all 27 
points equal or exceed the required 
minimum, the lamp complies. ECE 
Regulation No. 7 also measures light 
output at discrete test points, the 
principal difference being that there arf 
only 19 test points. There are fewer 
intermediate test points in the European 
method. NHTSA believes that the 8 test 
points in question could be deleted as 
sharp discontinuous changes in 
candlepower output across a lens 
surface do not occur in practice. 

Alternatively, the 27 test points are 
separated under Standard No. 108 into 7 
groups or "zones" and minima are 
established for each zone. If 
photometries at a test point fall below 
the minimum, the lamp will nevertheless 
comply if the overall reading for the 
zone equals or exceeds the minimum 
value required for that zone. 

When using the pattern of seven 
zones that is currently specified in 
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Standard No. 108, with the 19 test points 
that were proposed, two zones have 
only a sin^e point and two other zones 
have only two points. This small number 
of points in a zone tends to reduce the 
value of allowing an average over 
several points in lieu of meeting the 
minimum at each point. To avoid this 
difficulty. NHTSA proposed that only 
five zones be used. These five zones, 
using 19 points, and a corresponding 
table of values for each zone, expressed 
as a sum of the percentages of the 
minimum value at H-V, are presented in 
proposed Figure Ic. This change in the 
pattern of zones is necessary when the 
number of test points is changed from 27 
to 19. 

There is also a difference in the 
method of presentation of the 
distribution of minimum values over the 
surface of the lamp which NHTSA also 
proposed to harmonize. In Standard No. 
108, the distributions are given in four 
different tables whereas ECE uses a 
common grid, along with a graphical and 
numerical representation of the location 
of the test points. ECE values are 
expressed as percentages of the 
minimum H~V value. It was proposed 
that Standard No. 108's values be 
expressed in this fashion also. NHTSA 
decided that the least confusing way of 
adopting the test grid would be to 
substitute the pertinent portions of the 
text of the four SAE standards in 
question for the provisions currently 
incorporated by reference. 

Comments were received from 18 
motor vehicle manufacturers, motor 
vehicle associations, lighting equipment 
manufacturers, and interested related 
organizations such as the Insurance 
Institute for Highway Safety and the 
Department of California Highway 
Patrol. 

All commenters discussing the 
proposed reduction in minimum rear 
yellow turn signal candela supported it. 
Several, however, recommended 
adopting SAE values for lamps 
containing two and three compartments. 
(The agency had proposed 100 cd and 
180 cd respectively, whereas the 
corresponding SAE values are 150 and 
175.) NHTSA agrees with these 
recommendations. The differences 
between NHTSA and SAE values arose 
from calculations in rounding off 
extrapolations from the single 
compartment value. If it is desired to 
maintain the ratio of l.O.'l, for example, 
the exact value for two compartment 
lamps is 152. NHTSA chose to propose 
160 cd whereas the SAE adopt^ 150 cd. 
The SAE value is a mathematically 
correct way of rounding off the value, 
and is closer to the desired ratio. 


Accordingly, proposed Figure lb is 
adopted with the revised values. Tlie 
Notice erroneously proposed a 
maximum of 900 candela for both two 
and three compartmented yellow rear 
turn signal lamps; the proper figure for 
the three compartment lamp that should 
have been proposed was 1050 cd, and 
Figure lb as adopted corrects the error. 

In commenting on the proposed 
adoption of the license plate lamp 
revision of SAE ]587, it was pointed out 
that the version of August 1961 was 
never widely disseminated and never 
appeared in an SAE Handbook, whereas 
a version dated October 1981 has been. 
Only a minor editorial change 
distinguished the two versions. 
Therefore. Standard No. 108 is being 
amended to adopt the later version. In 
amending Tables 1 and III to specify ]587 
October 1981, the agency has taken the 
opportunity to correct erroneous 
footnotes and delete outdated ones. 
NHTSA wishes to clarify that, in 
accordance with paragraph S5.1 of 
Standard No. 108, the SAE )575 tests 
cross-referenced in SAE 1587 are those 
of SAE J575e. 

Similarly, a typographical error in 
proposed Figure lb is corrected where 
the first two test points given in the 
proposal were “20U. 20D’*. The Figure 
adopted (Figure la) gives the correct 
ones: **10U, lOD**, as well as adopting 
specific percentages of minima for turn 
signal, stop, parking, and tail lamps. 

Comments were varied on the 
proposed reduction in mounting height. 
Four commenters. California Highway 
Patrol, Insiuance Institute for Highway 
Safety, K-D Lamp Co., and the Auto 
Club of Southeast Ohio disagreed with 
the proposal. The principal ground of,, 
objection was the opinion that the 
reduction would have an adverse effect 
on seeing ability. Nine commenters, 
including the major motor vehicle 
manufacturers agreed with the proposal 
in principle, but there was a split of 
opinion as to the preferred method of 
measurement. Three supported 
NHTSA’s proposed dual method of 
measurement of 22 inches from lamp 
center to the roadway surface but not 
less than 19.7 inches to the lower edge of 
the illuminating surface (equivalent to 
the European metric methc^ of 
expression). The remaining six 
commenters thought that4he dual 
method was unnecessarily redundant, 
three supporting the 22-inch 
measurement and the other three, the 
European method. 

The agency has given considerable 
attention to the mounting height 
comments, and reviewed all of the data 
relevant to this issue, pcuticularly 


comments to the docket. Ford, CM and 
MVMA each reported upon their 
analytic studies of the effect of mounting 
height on seeing distance. Ford stated 
that its CHESS model, which evaluates 
headlamp performance, showed that 
**there is no significant change in the 
overall performance of a headlamp 
when its height is changed from 24 
inches to 22 inches. Though there is a 
very small decrement in seeing distance 
as represented by a minuscule drop in 
the percentage of delineation detected 
. . . this is compensated in the overall 
performance by a similarly small 
decrement in the percent of drivers 
discomforted'* due to less glare with a 
lower mounted headlamp. 

GM*s comments included a short 
analysis of the effect of a 2 inch 
reduction in headlamp mounting height. 
GM's analysis considered the 
theoretical change in seeing distance by 
calculating where the light would strike 
the road with a mounting height of 24 
inches (229.5 feet) and a height of 22 
inches (210.4 feet). According to the 
GM*8 calculation, the 2 inch reduction in 
mounting height would theoretically 
cause the **seeing light" at the 
photometric test point of 0.5* down. 1.5* 
right to strike the pavement 19.1 feet 
closer to the car. 

However, according to GM, since the 
illumination of the light on the target is 
proportional to the inverse square of the 
distance between the light source and 
the target, the light strildng the 
pavement at the point closer to the car 
would be brighter. Since the driver’s 
ability to detect the target is dependent 
on the quantity of light falling on it, 
there is an intermediate distance wheic 
the light coming from the lamp at tlie 22- 
inch mounting height will have the same 
brightness as the lamp moimted at 24 
inches does at 229.2 feet. GM 
calculations showed this to be at 224.5 
feet down the road and. therefore, GM 
contends that a better estimate of the 
change in seeing distance would be a 
decrease of only 4.7 feet (229.2 feet 
-224.5 feet). 

MVMA conducted a series of 
computations utilizing the UMTRI 
computer program. MVMA found seeing 
distance reductions between 2.19 and 
4.86 percent (approximately 4 to 10 feet) 
when using current headlamp designs. 
MVMA concluded that "the small 
variation of a few percent in threshold 
seeing distance attendant to a reduction 
in the headlamp mounting height will 
not alter driver safety." No other 
commenters provided new experimental 
data or analyses. 

The agency has determined that the 
reduction in seeing distance that is 
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attributable to a reduction of minimum 
mounting height to 22 inches would not 
have a significant effect upon safety. 
Other factors occurring on the road 
could have the same or greater effect on 
headlamp performance. These could 
include loading a vehicle with 
passengers, fuel or cargo unevenly so as 
to lower the rear of the car, thus raising 
the angle of headlamp aim. At distances 
of 210-230 feet, the effect of changing 
the headlamps aim could be far greater 
than the effect of lowering headlamp 
height by two inches. Further, as Ford 
illustrated with the CHESS model, a 
possible beneficial effect upon safety 
would be the concomitant reduction in 
glare that a lower mounting height 
presents. Therefore, NITTSA has 
decided to adopt the proposal for a 
reduction in minimum mounting height. 

The remaining issue, therefore, is the 
method by whi(^ the mounting height 
should be measured. After due 
consideration of the comments, NHTSA 
has decided that measuring the 
mounting height from the road surface to 
the center of the lens is the most 
reasonable approach. In comments to 
the NPRM docket on headlamp 
mounting height Ford urged adoption of 
the 2*in<^ reduction in mounting height 
but opposed adding a limit to the height 
of the bottom edge of a headlamp. Ford 
states that ''there is no safety ne^ to 
justify such a limitation on the height of 
the bottom edge of a headlamp when the 
center is specified; it is unnecessarily 
design restrictive; and, practically, the 
pendulum impact test of Part 581 of Title 
49 of the Code of Federal Regulations, 
the Bumper Standard effectively limits 
the height of the bottom edge of a 
headlamp." The Bumper Standard 
speciHes a pendulum impact test along a 
vehicle's front surface at any height 
from 16 to 20 inches above the ground, 
with no damage permitted to any lamp 
or reflective device except license plate 
lamps. However, the impact test 
pendulum has a relatively flat, 4.5-inch- 
high by 16-inch-wide surface, and 
headlamps could conceivably be 
recessed within a vehicle's bumper area 
and protected from pendulum impact. 
Several current vehicles have parking 
and turn signal lamps recessed within 
the bumper, which illustrates this point. 
Therefore. NHTSA does not believe that 
the Bumper Standard effectively 
establishes a lower limit for headlamp 
mounting height. 

The Department of California 
Highway Patrol (CHP) also commented 
on headlamp mounting height. CHP 
showed by example the inequity of the 
ECE method of measuring minimum 
headlamp height. CHP states that a 


potentially high performance headlamp 
with a 7-inch vertical dimension would 
be required to have its center at 23.2 
inches according to ECE regulations. On 
the other hand, it would permit the 
center of a less powerful 3.25 inch high 
GM-proposed sealed beam unit to be 
only 21.3 inches above the ground, or 1.9 
inches lower. CHP further stated that 
the proposed regulation would allow the 
smaller headlamps that had the lesser 
photometric performance to be moimted 
lower, providing a potentially greater 
reduction in seeing distance in 
comparison to the larger headlamps. 

Since the NPRM would not allow the 
center of a headlamp to be mounted 
lower than 22 inches, a less powerful 
3.25-inch-high lamp could only be 
mounted at 22 inches rather than the 
21.3 inches calculated by the CHP. 
However, as the CHP noted, the more 
powerful and taller headlamp would be 
required to have its center at 23.2 inches. 
Therefore, the taller headlamp would 
have to be mounted at a higher height 
and would be unfairly penalized if the 
ECE method were adopted in 
conjunction with a center of lens to 
roadway moimting height of 22 inches. 
Accordingly, this notice adopts a new 
minimum headlamp mounting height of 
22 inches measured from the center of 
the lens to the road surface. 

Comments to the docket on the 
proposed test grid amendments centered 
on three issues: the reduction of the 
number of test points from 27 to 19, the 
reduction of the number of zonal groups 
ffom 7 to 5, and the method of 
expressing the intensity of light at each 
test point as a percentage of the 
minimum H-V value. 

Those commenters addressing the 
issue of the reduction of test points 
supported the agency’s proposal, and 
the amendment is adopted. 

Consequently, the agency will test 
photometries of stop. tail, turn signal, 
and parking lamps on the basis of the 19 
test points. While there was general 
agreement that the number of zones be 
reduced from seven to five, there was a 
difference of opinion as to the merits of 
zones proposed by NHTSA, and those 
under consideration by the SAE in its 
proposed 1586. Lighting equipment 
manufacturers generally favored the 
NHTSA scheme, while motor vehicle 
manufacturers preferred the SAE design. 
According to the motor vehicle 
manufacturers, the SAE zones consist of 
grouped test points with similar 
intensities. For example, the SAE's Zone 
1 for stop lamps contains four test points 
with intensities of 16.10,10. and 16 
candela, whereas NHTSA’s Zone 2 for 
stop lamps contained three test points of 


8. 8, and 28 candela. Ford Motor Co. 
stated that a more even pattern of light 
output will result from grouping points 
of similar intensities, and that on a 
grouping of test points with dissimilar 
intensities, a small variation in intensity 
of test points with higher nominal value 
of intensities can substantially alter the 
zonal sum. NHTSA has concurred with 
this recommendation and. to insure a 
more even pattern of light output, is 
adopting the SAE zone proposals. 

However, the majority of comments 
were addressed to the third issue, the 
proposal to establish test point intensity 
values based on a percentage of the H- 
V test point value. Of the thirteen 
comments received, only one was in full 
agreement. Two disagreed with the 
proposal. The remaining comments 
varied. Commenters basically agreed 
with the concept of a percentage 
approach but recommended that the test 
point values not be lower than current 
SAE values, it was pointed out that the 
NHTSA proposal adopting European 
rules would, in fact lead to candela 
values for many of the test points that 
are lower than current minima required 
by Standard No. 108. One commenter 
recommended that the agency delay 
final rulemaking until the SAE approach 
on intensity values is reviewed. 

The agency has carefully reviewed 
these comments. In reexamining the ECE 
and proposed NHTSA test grids, 15 
common test points were found. In 
comparing values. NHTSA found that 
those for parking lamps would remain 
the same, but that lower values than are 
required at present would exist at all 15 
test points for stop. tail, and turn signal 
lamps. 

Although adoption of the proposal 
would come closest to achieving 
harmonization by using both the 
European test grid and the percentage 
values at the H-V point the agency has 
concluded that this approach would not 
be in the interest of motor vehicle 
safety. Instead, it has adopted 
percentage values that are equivalent to 
those presently existing in Standard No. 
108 for the four lamps in question. This 
will achieve a measure of 
harmonization, while insuring that the 
present level of lighting safety in the 
United States is not affected, and 
represents, the agency believes, a 
reasonable compromise. 

NHTSA has considered this rule and 
has determined that it is not major 
within the meaning of Executive Order 
12291 "Federal Regulation" or 
signiffcant under Department of 
Transportation regulatory policies and 
procedures, and that neither a 
regulatory impact analysis nor a full 
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regulatory evaluation is required. 
However, a final regulatory evaluation 
has been prepared and has been placed 
in the docket. The rule would impose no 
additional requirements but would 
permit manufacturers greater flexibility 
in design of motor vehicles and lighting 
equipment. The agency cannot predict 
the extent to which the manufacturers 
would utilize that flexibility. 

NHTSA has analyzed this rule for the 
purposes of the National Environmental 
Policy Act. The amendment should have 
no effect on the human environment 
since the weight and quantity of 
materials used in the manufacture of 
head lamps is not changed. No impact 
on safety is anticipated. 

The agency has also considered the 
impacts of this rule in relation to the 
Regulatory Flexibility Act. 1 certify that 
this rule would not have a significant 
economic impact on a substantial 
number of small entities. Accordingly, 
no regulatory flexibility analysis has 
been prepared. Manufacturers of motor 
vehicles and lighting equipment, those 
affected by the proposal, are generally 
not small businesses within the meaning 
of the Regulatory Flexibility Act. Finally, 
small organizations and governmental 
jurisdictions would not be significantly 
affected since the price of new vehicles 
and lighting equipment will be 
minimally impacted. 

List of Subjects in 49 CFR Part 571 

Imports. Motor vehicle safety. Motor 
vehicles. Rubber and rubber products. 
Tires. 

PART 571—[AMENDED] 

§ 571.10S [Amended] 

In consideration of the foregoing 49 
CFR 571.108. Lamps, Reflective Devices, 
and Associated Equipment, is amended 
as set forth below. 

1. Paragraph S4.1.1.11 is revised to 
read: 

S4.1.1.11 A parking lamp, tail lamp, 
stop lamp, or turn signal lamp shall meet 
the minimum percentage specified in 
Figure la of the corresponding minimum 
allowable value specified in Figure lb. 
The maximum candlepower output of 
each stop, turn signal, tail and parking 
lamp shall not exceed that prescribed in 
Figure lb. The values specihed in Figure 
la and Figure lb are substituted for 
those specified in Table I of the 
following SAE Standards: |222 Parking 
Lamps, J585e Taillamps (at H or above). 
1586c Stop Lamps, and J588e Turn Signal 
Lamps. 

2. Paragraph S4.1.1.12 is revised to 
read: 


S4.1.1.12 A parking lamp, taillamp, 
stop lamp or turn signal lamp is not 
required to meet the minimum 
photometric value at each test point 
specified in this standard if the sum of 
the percentages of the minimum 
candlepower measured at the test points 
is not less than that specified for each 
group listed in Figure Ic. 

3. The references to "Figure 1" in 
paragraphs S4,3.1.1 and S4.3.1^7 are 
changed to "Figure Ic". 

4. Figure 1 is removed and new 
Figures la, lb, and Ic are added as 
follows: 


Test points (deg) 

Turn 

signal 

Stop 

Parli- 

mg 

Tan 



10U. 10O.„.. 

5L. 5R 

20 

20 

20 

20 


20L,20R 

12.5 

1Z5 

10 

15 

5U. 50.. 

10L. 10R 

37.5 

37.5 

20 

40 


V 

B7.5 

87.5 

70 

90 


10L. 10R 

50 

50 

35 

40 

H.. 

5L. 5R 

100 

100 

90 

100 


V 

100 

100 

100 

100 


•r^Rgure of minimom candlepow- 



Lighted Sections 

i»iip 

1 

2 

3 

Stop... . 

Tad... 

Parking.... 

80/300 

2/18 

4.0 

95/360 

3.5/20 

110/420 

5.0/25 

Red turn signal..... 

80/300 

95/360 

i10/420 

Yellow turn signal rear_ 

130/750 

150/900 

175/1050 

Yellow turn signal front_ 

200/ 

240/ 

275/ 

Yellow turn signal front». 

500/ 

600/ 

665/ 


* Values Shan apply when the optical axis (filament center) 
of the front him signa) is at a spacing less than 4 inches (to 
centimeters) from the lighted edge of the headlarTv umt 
providing the lower beam, or from the lighted edge of any 
addWonal lamp installed as ohgmal equipment or used in lieu 
of the lower beam. 

Figure 1b.—Minimum and maximum allowable candlepower 


Group and test points 

Turn 

signal 

Stop 

Park- 

ing 

Tail 

1 10U-5L, 5U-20L, 50-20L. 





10O-5L... 

65 

65 

60 

70 

2 5U-10L. H-10U 5D-10L.... 

125 

125 

75 

120 

3 H-5L. 6U-V. H-V. 50-V. 





H-5R.. 

475 

475 

420 

460 

4 5U-10R. H-10R, 5O>10R... 

125 

125 

75 

120 

5 10U-5R. 5U-20fl. 50- 





20R. 10O-5R_ 

65 

65 

60 

70 


^^Fguro^—Sum of the percentages of grouped minimom 


5. Tables I and III, and the entry 
“Headlamps" in Tables II and IV are 
revised as follows: 


Table I— Requibeo Motor Vehicle Lighting Equipment * 

MoltpurpoM Pissengw Vehidw. TcucKt, Trutw.. VKl 8<nes. ol 80 or More Incite. Overall Wirlih 


Multipurpose passenger vehicles, 
trucks, and buses 

Traders 

.. 2 whrte. 7-jnch, Type 2 headlamp units; 
or 2 white, 5V4-inch. Type 1 head¬ 
lamp units and 2 wfxto 5%-inch. Type 
2 headlamp units; or 2 wtwte Type 2A 
headlamp units and 2 whrte Type 1A 
headlamp units. 

2 white headlamps: Type 2B1 or Type 
201; or 4 white headlamps: 2 each 
Type 1C1 and Type 2C1. or Type 
1A1 and Type 2A1. 

. 2 red.... ., ,, 

None.. 


2 red. 

. 2 red .. .. 

2 red. 

1 whrte ....... 

1 white ^ 

, 4 red; 2 amber .... . 

4 red* 2 ember 

4 red; 2 amber.. 

2 red' 2 ember 

. 1 whrte........ 

None. 

2 red or amber; 2 amber ... 

2 red or amber. 

1.. . .. 

None. 

1 ___ _ 

None 

1..... , 

None * 

1. -. . 

None. 

3 amber: 3 red ......... 

3 red. . 

2 amber 2 red ... 

2 amber. 2 red. 

2 amber . - ,, . 

2 amhef. 

2 amber ....... 

2 amber... 




Appltc^ile SAE 
standard or 
recommended 
practice 


Headtamps.... 


Ta4iamps*. 

Stoplamps*_ 

License plate 
lamp 

Reflex reflectors 
Side marker 
tamps. 

Backup lamp *._ 


Turn Signal 
lamps*. 

Turn signal 
operating unit * 
Turn signal 
flasher. 

Vehicuiar hazard 
warning signal 
operating unit 
Vehicular hazard 
warning signal 
flasher.. 
Identification 
lamps. 

Clearance lampt.. 
Infermediate side 
marker lamps/* 
Intermediate side 
reflex 
reflectors* 


• See S4 1.1.10. * See S4.1. 1 . 11 - 12 , «SeeS4.5.6. 


JS80a. June 1966: 
J579a. August 
1965; J57ld June 
1976; and J566. 
January 1960. 

J560b, February 
1974; J579C. 
December 1974, 
J5T10. Jo/>e 1976. 
J1132. January 

1976. 

J565e. Septembor 

1977. 

J566C. August 1970 
J587 (October 1961 

J594t. January 1977 
J592e. July 1972. 

J593C. February 
1966. 

J568e. Seplember 
1970. 

J569. April 1964 
J590b. October 1965 
J910. January 1966 


J945. February 1966 


JS92e. July 1972 


JS94f. January 1977 


*See S4.1.1 3. 
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Table II.—Location of Required Equipment—Multipurpose Passenger Vehicles, Trucks, Trailers, 
and Buses, of 80 Inches or More Overall Width 


Item 


CoL 1 


MutUpurpOM passenger vehidet. 
trucks, and buses 


Col. 2 


Trailers 


Cd. 3 


Height above road sudace 
measured from center of item 
on vehicJe at curb weight 


Col 4 


Headlanv*.. ^ ^ ^ required 

same heighL 1 on each side of 
the vertjcal oenterime; as far 
apart as practicable. 


Not loss that 22 in (55.9cm). 


Table III—Required Motor Vehicle Lighting Equipment 


Ml P«wnQ« C«» »nd Moloicycl#,. •«) MullipufpoM P«M*ng« VttMn. Tnx*5, and Busaa. 01 Leaa Than 80 Inchaa 

OveraM width 


Item 

Passenger cars. rTtultaxirpose 
passenger vehiciea, trucks, and 
buses 

Trailers 

Motorcycles 

AppHcableSAE 

standard or 
recommertded 
practice 





J580a. June 1966. 

HeedUimps.... . 

lamp units, or 2 white. 5%- 
Inch, Type 1 headlamp units 
or 2 while. 5%-inch. Type 2A 
headlamp units and 2 white 
Type tA headlamp units. 



J579a. August 

1965. J571d. June 
1976 and J566. 
January i960. 

J580b. February 


Type 201; or 4 white head¬ 
lamps: 2 each Type KM and 
Typa 2C1. or Type 1A1 artd 
Type 2A1. 


1 white. - . . 

1974: J579C, 
December 1974; 
J571d. June 1976; 
J1132. January 

1976. 

J584, April 1964 and 


2 red...... 

2 red....._ 

1 red..., - 

J566, January 

1960. 

JSeSe. September 

1 tPUBITyM 

2 red . . - 

2 red _ _..._ 

1 red....... 

1977 

J586C. August 1970. 

... 

Htgivmounted 

stoplamp. 

Licenee pleie 
lamp 

1 red. tor paseenger cars ortly . 

Not required .................. 

Not required --.... 

J186a, September 

1 while .. 

1 white....... .. 

1977. 

J567, October 1961 


None .... 

None... ... 

J222. December 

Parking lamps * ...... 

Reflex reflectors — 

Intermediate stde 
reflex 

reflectors *. 

intermediate side 
marker lamps*. 

Side marker 
lamps. 

Backup lamp.. _ 

Turn signal 
lamps*. 

Turn signal 
operaflng 
unit**. 

Turn signal 
flasher. 

Vehicular hazard 
warning signal 
operating unit. 

Vehicular hazard 
warning sigrtai 
flasher. 

£ MiiiUVf 4^ wiVilV 

A fluffs' 2 AfTitHH . . 

4 red; 2 ember . 

3 red; 2 amber .— 

1970. 

J594I. January 1977. 

2 _ _ 

2 amber..... 

Nona.. .. 

JS94f. January 1977. 


2 ... 

Nona .. 

J592e. July 1972. 


2 red; 2 amber. . 


J592e. July 1972. 

^ fVU, 4, •niuwT 

1 white 

None __ 


J593C. February 

2 red or amber; 2 amber .. 

2 red or amber... . 

2 amber. 2 red or 

1968. 

JSeee, September 

1 „ ... 

None ___ 

amber. 

1970. 

J569. Apm 1964. 

1 

None . ........ 

1. .. 

J590b. October 1965. 

^ .. 

Nona...... ___ 


J810. January 1966. 

^ . 

None. . 

None . ..— 

J945. February 1966 





• See S4.1.1.10. 

* See S4 1.1.11-12. *808 84.5.6, * See 84.1.1.5. *886 84.1.1.3. 


Table IV.—Location of Required Equipment All Passenger Cars and Motorcycles, and 
Multipurpose Passenger Vehicles, Trucks, Trailers, and Buses of Less Than 80 
Inches Overall Width 


Item 


Coi. 1 


Paeeertger cars, mulUpurpoa# 
paaaeroer vehicles, trucks, 
trailors. end busee 


Col. 2 


Motorcycles 


Col . 3 


Height above road surface 
measured from center of rtem 
on vehicle at curb weight 


Col. 4 


Headtampe. On the front each type at the 

same height 1 on each tide of 
the verticai centerline; as far 
apart as practicable. 


On the front, on the veriicel cen¬ 
terline, except that il two are 
ueed they ahall be symelricelty 
diepoaed about the vertlcei 
centerttne. 


Not less then 22 in. (55.9cm). 


Because of the importance of 
implementing the policy of the Trade 
Agreements Act, it is hereby found for 
good cause shown than an effective date 
earlier than 180 days after issuance is in 
the public interest, and the amendments 
are effective 30 days after publication in 
the Federal Register. 

The engineer and lawyer primarily 
responsible for this rule are Ken Rutland 
and Taylor Vinson, respectively. 

(Secs. 103,119. Pub. L 89-583, 80 Stal. 718 (15 
U.S.C. 1392,1407]: delegation of authority at 
49 CFR 1.50). 

Issued on: November 15,1984. 

Diane K. Steed, 

Administrator. 

(FR Doc. S4>3(M56. FUed 11'23-64; 8:45 sm) 

BILUNG CODE 4910-69-M 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1033 

Various Railroads Authorized To Use 
Tracks and/or Facilities of Chicago, 
Milwaukee, St. Paul and Pacific 
Railroad Co., Debtor (Richard B. 
Ogilvie, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Amendment No. 2 To 
Fourteenth Revised Service Order No. 
1474.__ 

summary: Pursuant to Section 122 of the 
Rock Island Railroad Transition and 
Employee Assistance Act, Pub. L. 96- 
254, this order authorizes various 
railroads to provide interim service over 
the Chicago, Milwaukee. St. Paul and 
Pacific Railroad Company, Debtor 
(Richard B. Ogilvie), Trustee, and to use 
such tracks and facilities as are 
necessary for operations. This order 
permits carriers to continue to provide 
service to shippers which would 
otherwise be deprived of essential rail 
transportation. 

effective date: 11:59 p.m., November 
30.1984, and continuing in effect until 
11:59 p.m., January 15.1985, unless 
otherwise modified, amended or 
vacated by order of this Commission. 

FOR FURTHER INFORMATION CONTACT: 

M.F. Clemens. Jr. (202) 275-1559. 

Decided: November 16,1984. 

Upon further consideration of 
Fourteenth Revised Service Order No. 
1474 (49 FR 33270 and 39162) and good 
cause appearing therefor 
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1 


§1033.1474 (Amended] 

It is ordered, § 1033.1474 Various 
Railroads Authorized To Use Tracks 
and/or Facilities of the Chicago, 
Milwaukee. St. Paul and Pacific Railroad 
Company. Debtor (Richard B. Ogilvie, 
Trustee). 

Fourteenth Revised Service Order No. 
1474 is amended by substituting the 
following paragraph (n) for paragraph 
(n) thereof: 

• • * ♦ * 

(n) Expiration date. The provisions of 
this order are extended for an additional 
period of time, and shall expire at 11:59 
p.m., January 15,1985. unless otherwise 
modified, amended or vacated by order 
of this Commission. 

Effective date. This amendment shall 
become effective at 11:59 p.m., 

November 30,1984. 

This action is taken under authority of 
49 U.S.C. 10304-10305 and Section 122, 
Pub. L. 98-254. 

This amendment shall be served upon 
the Association of American Railroads, • 
Transportation Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this amendment 
shall be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at 
Washington, D.C.. and by filing a copy 
with the Director. Office of the Federal 
Register. 

List of Subjects in 49 CFR Part 1033 

Railroads. 

By the Commission, Railroad Service 
Board, members |. Warren McFarland, 

Bernard Gaillard. and John H. O'Brien. 

James H. Bayne, 

Secretary, 

IFR Doc. S4-30S17 FUed 11>2S-64:8:45 Am] 

BILUNO CODE 7035-01-41 
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Proposed Rules 


Federal Register 
Vol. 49. No. 228 
Monday. November 26. 1984 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules ar^d 
regulations. The purpose of these notices 
is to give interested persor^ an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 

Federal Crop Insurance Corporation 

7CFR Part 408 

[Docket No. 12498; Arndt No.1] 

Eastern United States Apple Crop 
Insurance Regulations 

agency: Federal Crop Insurance 
Corporation. USDA. 
action: Proposed rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) proposes to amend 
the Eastern United States Apple Crop 
Insurance Regulations (7 CFl^ Part 408), 
effective for fhe 1985 and succeeding 
crop years, by expanding the Apple 
Fresh Fruit Option Amendment 
contained therein to provide the insured 
producer with a quality provision for the 
type of apples insured under the 
amendment. The Intended effect of this 
rule is to offer a proposal for insurance 
coverage with a quality provision under 
certain circumstances when the apples 
do not grade U.S. No. 1 or do not grade 
80 percent fancy or better under U.S. 
Department of Agriculture standards. 

The authority for promulgation of this 
rule is contained in the Federal Crop 
Insurance Act, as amended. 

The authority for the promulgation of 
this rule is contained in the Federal Crop 
Insurance Act, as amended. 

DATE: Written comments, data, and 
opinions on this proposed rule must be 
submitted not later than December 26, 
1984, to be sure of consideration. 
address: Written comments on this 
proposed rule should be sent to the 
Office of the Manager, Federal Crop 
Insurance Corporation, Room 4096, 

South Building, U.S. Department of 
Agriculture, Washington, D.C., 20250. 

POR FURTHER INFORMATION CONTACT: 
Peter F. Cole. Secretary, Federal Crop 
Insurance Corporation. U.S. Department 
of Agriculture. Washington, D.C.. 20250, 
lelephone (202) 447-3325. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation No. 1512-1 (December 15. 
1983). This action does not constitute a 
review as to the need, currency, clarity, 
and effectiveness of these regulations 
under that memorandum. The sunset 
review date established for these 
regulations is April 1,1988. 

Merritt W. Sprague, Manager, FCIC, 
has determined that this action; (1) Is 
not a major rule as defined by Executive 
Order No. 12291 (February 17,1981). 
because it will not result in: (a) An 
annual effect on the economy of $100 
million or more; (b) major increases in 
costs or prices for consumers, individual 
industries. Federal, State, or local 
governments, or a geographical region; 
or (c) significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets; and (2) will not increase 
the Federal paperwork burden for 
individuals, small businesses, and other 
persons. 

The title and number of the Federal 
Assistance Program to which this 
proposed rule applies are: Title—Crop 
Insurance; Number 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
29115 (June 24.1983). 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

In order to provide an apple fresh fruit 
option amendment to insured producers 
who wish to insure quality, not currently 
in the policy for insuring apples under 7 
CFR Part 408, FCIC proposes to revise 
the amendment found in 7 CFR 408.8 to 
include options A and B for election by 
Eastern Apple policyholders that wish 
to insure quality in the insured apple 
crop. These changes will provide the 
producers a quality provision for the 


type of apples they produce. The 
proposed changes under the Fresh Fruit 
Option Amendment are: 

1. Make the selection of the option 
amendment applicable to all of the 
insured's apples intended for both the 
fresh-market and for processing. 

2. Emphasize that any adjustment for 
quality must be made prior to harvest of 
the apples. 

3. ^plain the significance of selecting 
Option A or B. An insured has three 
choices: 

(a) Loss adjustment according to the 
Policy for all apples; 

(b) Loss adjustment according to 
Option A for all apples; or 

(c) Loss adjustment according to 
Option A for all apples intended for 
processing and Option B for all apples 
intended for the fresh-market. 

4. Option A offers for both processing 
and fresh-market apples the same 
quality adjustment procedure which last 
year was available only for fresh-market 
apples. 

5. Option B offers a new quality 
adjustment procedure for apples 
intended for fresh-market. Major 
provisions of this option include: 

(a) Reductions in harvested 
production for increments above 20% of 
the harvested production not grading 
Fancy or better due to hail damage. 

(b) Counts as 100% cull production, 
apples knocked to the ground by wind 
or frozen to the extent that they can be 
harvested but not packed or marketed 
as fresh apples. 

(c) Counts as production, 30% of all 
cull production. 

(d) Applies no reduction in grade to 
any apple grading less than U.S. Fancy 
due solely to size, russeting, or color. 

(e) Excludes from appraised 
production apples knocked to the 
ground by wind or hail or frozen on the 
tree to the extent that harvest is not 
practical. 

6. Changed this option amendment to 
a continuous contract which may only 
be cancelled by following specified 
procedures. 

FCIC is soliciting comments on this 
proposed rule for 30 days after 
publication in the Federal Register All 
written comments made pursuant to this 
action will be available for public 
inspection in the Office of the Manager, 
Federal Crop Insurance Corporation. 
Room 4096, U.S. Department of 
Agriculture, Washington, D.C. 20250, 
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during regular business hours, Monday 
through Friday. 

List of Subjects in 7 CFR Part 408 

Crop insurance, Apples. 

Proposed Rule 

PART 408—[AMENDED] 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 etseq.), 
the Federal Crop Insurance Corporation 
proposes to amend the Eastern United 
States Apples Crop Insurance 
Regulations found at 7 CFR Part 408, 
effective for the 1985 and succeeding 
crop years in the following instances; 

1. The Authority citation for 7 CFR 
Part 408 is: 

Authority: Secs. 506, 516, Pub. L 75-430. 52 
Stat. 73, 77, as amended (7 U.S.C. 1508,1516). 

2. 7 CFR 408.8(b) is revised to read as 
follows: 

9 408.8 Eastern U.S. apple fresh fruit 
option. 

(a) • * * * 

(b) For those insureds who elect to 
insure apples under the Apple Fresh 
Fruit Option Amendment, all provisions 
of the Eastern U.S. Apple crop insurance 
policy will apply, except those 
provisions in conflict with the 
amendment as set forth below; 

FCI-506 
(Rev. 8/84) 

U3. Department of Agriculture, Federal Crop 
Insurance Corporation, Fresh Fniit Option 
Amendment^ 

Insured's name^-—— - 

Contract No.--- 

Address--- 

Crop Year-—- 

Identification No.- 

SSN- 

Tax-—- 

It is hereby agreed that a signed Fresh Fruit 
Option Amendment indicating your selection 
of a quality option will be submitted to us on 
or before the final date for accepting 
applications for the initial crop year you wish 
to insure your apples under this amendment 
and upon our approval, the following terms 
and conditions will apply. 

1. You must have a Federal Crop Insurance 
Eastern U.S. Apple Policy (basis policy) in 
force. 

2. You must insure all the acreage of apples 
in the county in which you have a share 
regardless of the intended use (fresh-market 
or processing). 

3. In addition to section 6 of the policy, 
grading of the fruit must be done by us prior 
to harvest or NO quality adjustment will be 
made. 

4. Separate line entries according to 
intend^ use (fresh-market or processing) 
must be included on the acreage report. 

5. Your apples intended for processing will 
be insured under the quality provisions of 
Option A only. 


6. Your apples intended for fresh-market 
will be insured under the quality provisions 
of either Option A or Option B whichever you 
select. 

7. If you select Option A only, Option A 
will apply to all of your applesr intended for 
processing and fresh-market. 

8. If you select Option B (or both options). 
Option B will apply to all of your apples 
intended for fresh-market and Option A will 
apply to all of your apples intended for 
processing. 

9. You must select either Option A or 
Option B. 

-Option A 

In addition to section 9(e) and in lieu of 
section 17j of the Eastern U.S. Apple Policy, 
your production to count for any acreage 
designated for processing and/or fresh- 
market will be adjusted when your apples ere 
damaged by hail to the extent that such 
apples will not grade U.S. No. 1 (processor 
grade). The adjustment factor (not to exceed 
1) will be the ratio of the average market 
price (received by you or determined by us. 
whichever is larger), for your damaged 
production to the average market price for 
U.S. No. 1 (processor grade) apples. There 
%vill be no adjustment for quality if the apples 
do not grade U.S. No. 1 because of size, color 
or russeting. 

-Option B 

a. In lieu of sections 9e(l). 9e(2). 17g and 17j 
of the Eastern U.S. apple Policy, the total 
production to be counted for a unit must 
include all harvest and appraised production 
as follows: 

Harvested apple production which, due to 
hail damage, does not grade 80 percent U.S. 
Fancy or better, in accordance with 
applicable USDA Standards, will be adjusted 
as follows: 

(1) Production with 21 through 40 percent 
not grading U.S. Fancy or better will 1^ 
reduced 2 percent for each percent in excess 
of 20 percent. The difference between the 
reduced production and the total production 
will be coBidered cull production. 

(2) Production with 41 thru 50 percent not 
grading U.S. Fancy or better will be reduced 
40 percent plus an additional 3 percent for 
each percent in excess of 40 percent. The 
difference between the reduced production 
and the total production will be considered 
cull production. 

(3) Production with 51 thru 64 percent not 
grading U.S. Fancy or better will be reduced 
70 percent plus an additional 2 percent for 
each percent in excess of 50 percent. The 
difference between the reduced production 
and the total production will be considered 
cull production. 

(4) Production with 65 percent or more not 
grading U.S. Fancy or better will be 
considered 100 percent cull production. 

b. Apples which are knocked to the ground 
by wind or frozen to the extent that they can 
be harvested but not packed or marketed as 
fresh apples will be considered 100% cull 
production. 

c. 30 percent of all cull production, as 
determined above, will be counted as 
production. No reduction in grade will be 
applied to any apple grading less than U.S. 
Fancy due solely to shape, russeting or color. 


d. Appraised production to be counted 
must include: 

(1) Potential production lost due to 
uninsured causes and failure to follow 
recognized good apple management 
practices; 

(2) Not less than the guarantee for any 
acreage which is abandoned, damaged solely 
by an uninsured cause, or destroyed by you 
without our consent. 

e. Any appraisal we have made on insured 
acreage will be considered production to 
count unless such appraised production is: 

(1) harvested* 

(2) Further damaged by an insured cause; 
or 

(3) Is. in whole or part, apples knocked to 
the ground by wind or hail or frozen on the 
tree to the extent that harvest is not practical. 

10. Your premium rate for Eastern U.S. 
Applies under the option elected by you will 
be established by the actuarial table. 

11. All provisions of the Eastern U.S. Apple 
Crop Insurance Policy not In conflict with this 
amendment are applicable. 

12. Ail determinations under this 
amendment will be made by us. 

13. This amendment may be cancelled by 
either you or us for any succeeding crop year 
by giring written notice on or before the 
cancellation date provided by the policy, 
preceding such crop year. 

Insured’s signature- 

Date - 

Corporation Representative's signahu'e and 

Code number - 

Date - 


CollecticMi of Informatioo and Data (Privacy 
Act) 

• The following statements arc made in 
accordance with the Privacy Act of 1974 (5 
U.S.C. 552(a)): 

The authority for requesting the 
information to be supplied on this form is the 
Federal Crop Insurance Act. as amended (7 
U.S.C. 1501 et seq\ and the regulations for 
insuring apples under the Eastern U.S. Apple 
Crop Insurance Regulations (7 CFR Part 408). 
The information requested is necessary for 
the Federal Crop Insurance Corporation 
(FCIC) to process the option to insure apples, 
determine the correct premium and 
Indemnity, and, to determine the correct 
parties to the insurance contract. The 
information may be furnished to FCIC 
contract agencies and contract loss adjusters, 
reinsured companies, other U.S. Department 
of Agriculture Agencies. Internal Revenue 
Serv ice, Department of Justice, or other State 
and Federal law enforcement agencies, and 
in response to orders of a court, 
administrative tribunal or opposing counsel 
as evidence in the course of litigation. 

Furnishing the Social Security Number is 
voluntary and no adverse action will result 
from failure to do so. Furnishing the 
information, other than the Social Security 
Number, is also voluntary; however, failure to 
furnish the correct, complete information 
requested other than the Social Security 
Number may result in rejection of the option 
for insuring apples and subsequent denial of 
any claim for indemnity which may be filed 
under such option or may substantially delay 
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acceptance of the option for insuring applies 
and any subsequent claim for indemnity. 

Approved by the Board of Directors on |uly 
12.1984. 

Dated: November 15.1964. 

Peter F. Cole. 

Secretary, Federal Crop Insurance 
Corporation. 

Approved by: 

Edward Hews, 

Acting Manager. 

IPR Doc S4-3Qa08 Filed 11-2^-64:8:45 am) 

MLUMQ COOC 3410-0»-«i 


7CFR Part 422 
[Doc. No. 1422S) 

Potato Crop Inaurarica Regulations 

AGENCY: Federal Crop Insurance 
Corporation, USDA. 

action: Proposed rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) proposes to revise 
and reissue the Potato Crop Insurance 
Regulations (7 CFR Part 422), effective 
for the 1985 and succeeding crop years 
to provide for (1) Changing to a 
mandatory “Actual Production History’* 
(APH) basis by removing the Premium 
Adjustment Table and providing for 
cancellation for not furnishing records; 

(2) adding as a cause of loss the 
unavoidable failure of irrigation water 
supply; (3) changing the method of 
computing indemnities when acreage, 
share or practice is underreported; (4) 
changing the definition of unit to 
encompass the entire ASCS farm serial 
number; and (5) deleting Appendix A. 
The intended effect of this rule is to 
comply with the provisions of 
Departmental Regulation 1512-1 
requiring review of regulations issued by 
FCIC for need, currency, clarity, and 
effectiveness. The authority for the 
promulgation of this rule is contained in 
the Federal Crop Insurance Act, as 
amended. 

DATES: Comment date: Written 
comments, data, and opinions on this 
proposed rule must be submitted not 
later than December 26.1984, to be sure 
of consideration. 

ADDRESS: Written comments on this 
proposed rule should be sent to the 
Office of the Manager, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington. D.C.. 20250. 

FOR FURTHER INFORMATION CONTACT: 

Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, D.C.. 20250, 
telephone (202) 44^-3325. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation No. 1512-1 (December 15, 
1983). This action constitutes a review 
as to the need, currency, clarity, and 
effectiveness of these regulations under 
those procedures. The sunset review 
date established for these regulations is 
August 30,1989. 

Merritt W. Sprague. Manager, FCIC, 
has determined that this action (1) is not 
a major rule as defined by Executive 
Order No. 12291 (February 17,1981), 
because it will not result in: (a) An 
annual effect on the economy of $100 
million or more; (b) major increases in 
costs or prices for consumers, individual 
industries. Federal, State, or local 
governments, or a geographical region; 
or (c) significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets: and (2) will not increase 
the Federal paperwork burden for 
individuals, small businesses, and other 
persons. 

The title and number of the Federal 
Assistance Program to which this 
proposed rule apply are: Title—Crop 
Insurance; Number 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
29115 (June 24,1983). 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

Other than minor changes in language 
and format, the principal changes in the 
potato policy and in the certified seed 
potato option amendment are: 

1. Section l.a.—Add the failure of 
irrigation water supply because of an 
unavoidable cause as an insurable 
cause of loss. This clariHes intent since 
it is implied as a cause of loss in Section 

2.e.(2). 

2. Section 2.d.(l)—Add a provision for 
reference to the actuarial table to allow 
the Corporation to offer insurance 
coverage on acreage planted with non- 
certified seed in certain specified areas. 

3. Section 5.a.—Remove the Premium 
Adjustment Table. The crop will be 
insured on an actual production history 


(APH) basis. Coverages will therefore 
reflect the actual production history of 
the crop on the unit. Insureds with good 
loss experience who are now receiving a 
premium discount are protected since 
they will retain any discount under the 
present schedule through the 1989 crop 
year or until their loss experience 
causes them to lose the advantage, 
whichever is earlier. 

4. Section 5.—Remove the provisions 
for the transfer of insurance experience 
and for premium computation when 
insurance has not been continuous. 
Deletion of the premium adjustment 
table eliminates the requirement for 
these sections. 

5. Section 7.—Add provisions for 
insurance in California, Alaska, Maine. 
Massachusetts, New York, Pennsylvania 
and Florida. This allows different 
planting periods to be identified by the 
actuarial table for different areas. 

6. Section 9.d.—Effective for the 1986 
crop year allow the guarantee only on 
the acreage, share, or practice reported 
but credit production on the acreage, 
share, or practice actually planted if the 
acreage, share or practice reported 
results in a premium less than the 
acreage, share or practice actually 
planted. When acres are underreported, 
the production from all acres will be 
applied against the reported acres in 
calculating indemnities. This change will 
reduce indemnities when acres are 
underreported and will reduce the 
complexity of calculations. 

7. Section 15.c.—Add a clause to 
cancel the contract if production history 
is not furnished on or before the 
cancellation date. An exception will be 
allowed if the insured can show, prior to 
the cancellation date, that records are 
unavailable due to conditions beyond 
the insured’s control. 

8. Section 15.e.—Add provisions for 
California and change certain Florida 
counties to more accurately reflect 
harvest practices. 

9. Section 17.g.—Add a definition for 
the term “Loss ratio” to clarify its use in 
Section 5. 

10. Section 17.j.—Add a definition of 
“Planting Period” to clarify its use in the 
policy. 

11. Changes in the Certified Seed 
Potato Option Amendment include: 

(a) providing limits for winter test 
reading of elite or high grade foundation 
potatoes: 

(b) broadening the reference to seed 
potato certifying agencies; 

(c) providing that insurable acreage 
grown under the certified seed potato 
option amendment may be designated 
as separate units(s); and 
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(d) providing that a claim for 
indemnity must be submitted within 10 
days after an insured grower receives 
records from the certifying agency. 

12. In addition to the policy changes, 
FCIC also proposes to eliminate the 
codification of Appendix A. Federal 
crop insurance for potatoes has been 
expanded into almost all counties in 
which potatoes are produced. FCIC 
service offices will be able to advise a 
producer if potato insurance is offered in 
any county. 

FCIC is solidting comments on this 
proposed rule for 30 days after 
publication in the Federal Register. All 
written comments made pursuant to this 
action will be available for public 
inspection in the Office of the Manager 
during regular business hours, Monday 
through Friday. 

List of Subjects in 7 CFR Pari 422 
Crop insurance. Potatoes. 

Proposed Rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act. as amended (7 U.S.C. 1501 et seq.], 
the Federal Crop Insurance Corporation 
hereby proposes to revise and reissue 
the Potato Crop Insurance Regulations 
(7 CFR Part 422), effective for the 1985 
and succeeding crop years, to read as 
follows: 

PART 422—POTATO CROP 
INSURANCE REGULATIONS 

Subpart—Regulations for the 1985 and 
Succeeding Crop Years 

Sec. 

422.1 Availability of potato crop insurance. 

422.2 Premium rates, production guarantees, 
coverage levels, and prices at which 
indemnities shall be computed. 

422.3 OMB control numbers. 

422.4 Creditors. 

422.5 Good faith reliance on 
misrepresentation. 

422.6 The contract. 

422.7 The application and policy. 

422.8 Certified Seed Potato Option. 

Authority: Secs. 506, 516. Pub. L. 75-430, 52 

Slat. 73. 77 as amended (7 U.S.C. 1506,1516) 

Subpart—Regulations for the 1985 and 
Succeeding Crop Years 

§ 422.1 Availability of potato crop 
insurance. 

Insurance shall be offered under the 
provisions of this subpart on potatoes in 
counties within the limits prescribed by 
and in accordance with the provisions of 
the Federal Crop Insurance Act, as 
amended. The counties shall be 
designated by the Manager of the 
Corporation from those approved by the 
Board of Directors of the Corporation. 


§ 422.2 Premium rates, production 
guarantees, coverage levels, and prices at 
which indemnities shall be computed. 

(a) The Manager shall ^establish 
premium rates, production guarantees, 
coverage levels, and prices at which 
indemnities shall be computed for 
potatoes which will be included in the 
actuarial table on file in service offices 
for the county and which may be 
changed from year to year. 

(b) At the time the application for 
insurance is made, the applicant will 
elect a coverage level and price at which 
indemnities will be computed from 
among those levels and prices contained 
in the actuarial table for the crop year. 

§ 422.3 OMB control numbers. 

The information collection 
requirements contained in these 
regulations (7 CFR 422) have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of 44 U.S.C. Chapter 35 and have been 
assigned OMB Nos. 0563-0003 and 0563- 
0007. 

§ 422.4 Creditors. 

An interest of a person in an insured 
crop existing by virtue of a lien, 
mortgage, garnishment, levy, execution, 
bankruptcy, involuntary transfer or 
other similar interest shall not entitle the 
holder of the interest to any benefit 
under the contract. 

§ 422.5 Good faith reliance on 
misrepresentation. 

Notwithstanding any other provision 
of the potato insurance contract, 
whenever (a) an insured person under a 
contract of crop insurance entered into 
under these regulations, as a result of a 
misrepresentation or other erroneous 
action or advice by an agent or 
employee of the Corporation (1) is 
indebted to the Corporation for 
additional premiums, or (2) has suffered 
a loss to a crop which is not insured or 
for which the insured person is not 
entitled to an indemnity because of 
failure to comply with the terms of the 
insurance contract, but which the 
insured person believed to be insured, or 
believed the terms of the insurance 
contract to have been complied with or 
waived, and (b) the Board of Directors 
of the Corporation, or the Manager in 
cases involving not more than 
$100,000.00, finds that: (1) An agent or 
employee of the Corporation did in fact 
make such misrepresentation or take 
other erroneous action or give erroneous 
advice: (2) said insured person relied 
thereon in good faith; and (3) to require 
the payment of the additional premiums 
or to deny such insured's entitlement to 
the indemnity would not be fair and 


equitable, such insured person shall be 
granted relief the same as if otherwise 
entitled thereto. 

§ 422.6 The contract. 

The insurance contract shall become 
effective upon the acceptance by the 
Corporation of a duly executed 
application for insurance on a form 
prescribed by the Corporation. The 
contract shall cover the potato crop as 
provided in the policy. The contract 
shall consist of the application, the 
policy, and the county actuarial table. 
Any changes made in the contract shall 
not affect its continuity from year to 
year. The forms referred to in the 
contract are available at the service 
offices. 

§ 422.7 The application and policy. 

(a) Application for insurance on a 
form prescribed by the Corporation may 
be made by any person to cover such 
person's share in the potato crop as 
landlord, owner-operator, or tenant. The 
application shall be submitted to the 
Corporation at the service office on or 
before the applicable closing date on file 
in the service office. 

(b) The Corporation may discontinue 
the accept^ce of applications in any 
county upon its determination that the 
insurance risk is excessive, and also, for 
the same reason, may reject any 
individual application. The Manager of 
the Corporation is authorized in any 
crop year to extend the closing date for 
submitting applications in any county, 
by placing the extended date on file in 
the applicable service offices and 
publishing a notice in the Federal 
Register upon the Manager's 
determination that no adverse 
selectivity will result during the period 
of such extension. However, if adverse 
conditions should develop during such 
period, the Corporation will immediately 
discontinue the acceptance of 
applications. 

(c) In accordance with the provisions 
governing changes in the contract 
contained in policies issued under FCIC 
regulations for the 1985 and succeeding 
crop years, a contract in the form 
provided for in this subpart will come 
into effect as a continuation of a potato 
contract issued under such prior 
regulations, without the filing of a new 
application. 

(d) The application for the 1985 and 
succeeding crop year is found at Subpart 
D of Part 400—General Administrative 
Regulations (7 CFR 400.37, 400.38) and 
may be amended from lime to time for 
subsequent crop years. The provisions 
of the Potato Insurance Policy for the 
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1985. and succeeding crop year are as 
follows: 

DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 
Potato —Crop Insurance Policy 

(This is a continuous contact. Refer to 
Section 15.) 

AGREEMENT TO INSURE: We wiU 
provide the insurance described in this policy 
in return for the premium and youf 
compliance vsdth all applicable provisions. 

Throughout this policy, “you” and “your” 
refer to the insured shown on the accepted 
Application and “we.” “us” and “our” refer to 
the Federal Crop Insurance Corporation. 

Terms and Conditions 

1. Causes of loss. 

a. The insurance provided is against 
unavoidable loss of production resulting from 
the following causes occurring within the 
insurance period: 

(1) Adverse weather conditions; 

(2) Fire: 

(3) Insects: 

(4) Plant disease; 

(5) Wildlife; 

(6) Earthquake; 

(7) Volcanic eruption; or 

(8) Failure of tlie irrigation water supply 
due to an unavoidable cause occaning after 
the beginning of planting; unless those causes 
are expected, excluded, or limited by the 
actuaHal table of section 9e(5}. 

b. We wiU not insure against any loss of 
production due to: 

(1) Damage that occurs or becomes evident 
after the potatotes have been placed in 
storage; 

(2) The neglect, mismanagement, or 
wrongdoing of you. any member of your 
household, your tenants or employees; 

(3) The failure to follow recognized good 
potato farming practices; 

(4) The impoundment of water by any 
governmental, public or private dam or 
reservoir project; or 

(5) Any cause not specified in section la as 
an insur^ loss. 

2. Crop, acreage, and share insured. 

a. The crop insured will be potatoes 
planted for harvest as certified seed stock or 
for human consumption, which are grown on 
insured acreage, and for which we provide a 
guarantee and premium rate in the actuarial 
table. 

b. The acreage insured for each crop year 
will be potatoes planted on insurable acreage 
as designated by the actuarial table and in 
which you have a share, as reported by you 
or as determined by us. whichever we elect. 

c. The insured share will be your share as 
landlord, owner>operator, or tenant in the 
insured potatoes at the time of each planting 
period. 

d. We do not insure any acreage: 

(1) Planted with non-certified seed except 
where provided by the actuarial table; 

(2) Which does not meet the rotation 
procedures required by the actuarial table; 

(3) Where the fanning practices carried out 
are no! in accordance with the farming 
practices for which the premium rates have 
been established: 


( 4 ) Which is irrigated and an irrigated 
practice is not provided for by the actuarial 
table unless you elect to insure the acreage as 
nonirrigated by reporting it as Insurable 
under section 3; 

(5) Which is destroyed, ft is practical to 
replant to potatoes, and such acreage was not 
replanted; 

(6) initially planted after the final planting 
date contained in the actuarial table, unless 
you agree in writing on our form to coverage 
reduction; 

(7) Of volunteer potatoes; 

(8) Planted to a type or variety of potatoes 
not established as adapted to the area or 
excluded by the actuarial table: 

(9) Planted with another crop: or 

(10) Planted for the development or 
production of hybrid seed or for experimental 
purposes. 

e. Where insurance is provided for an 
irrigated practice: 

(1) You must report as Irrigated only the 
acreage for which you have adequate 
facilities and water to carry out a good potato 
irrigation practice at the time of planting; and 

(2) Any loss of production caused by 
failure to carry out a good potato irrigation 
practice, except failure of the water supply 
from ah unavoidable cause occuring after the 
beginning of planting, %vill be considered as 
due to an uninsured cause. The failure or 
breakdown of Irrigation equipment or 
facilities %vill not be considei^ as a failure of 
the water supply from an unavoidable cause. 

f. We may limit the insured acreage to any 
acreage limitation established under any Act 
of Congress, if we advise you of the limit 
prior to planting. 

3. Report of acreage, share, and practice. 

You must report at the time of each 

planting period on our form: 

a. Ail the acreage of fall, winter, spring and 
summer-planted potatoes in the county In 
which you have a share; 

b. The practice; and 

c. Your share at the time of planting. 

You must designate separately any acreage 
that is not insurable. You must report if you 
do not have a share in any potatoes planted 
in the county. This report must be submitted 
for each planting period on or before the 
reporting date established by the actuarial 
table for each planting period. All 
indemnities may be determined on the basis 
of information you have submitted on this 
report. If you do not submit this report by the 
reporting date, we may elect to determine by 
unit for each planting period the insured 
acreage, share, and practice or we may deny 
liability on any unit for any planting. Any 
report submitted by you may be revised only 
upon our approval. 

4. Production guarantees, coverage levels, 
and prices for computing indemnities. 

a. The production guarantees, coverage 
levels, and prices for computing indemnities 
are in the actuarial table. 

b. Coverage level 2 will apply if you have 
not elected a coverage level. 

c. You may change the coverage level and 
price election on or before the closing date 
for submitting applications for the crop year 
aa established by the actuarial table. 

5. Annual premium. 

a. The annual premium is earned and 
payable at the time of planting. The amount 


is computed by multiplying the production 
guarantee, times the price election, times the 
premium rate, times the insured acreage, 
times your share at the time of each planting. 

b. Interest will accrue at the rate of one 
and one-half percent (1-V^%) simple interest 
per calendar month, or any part thereof, on 
any unpaid premium balance starting on the 
hrst day of the month following the first 
premium billing date. 

c. If you are eligible for a premium 
reduction in excess of 5 percent based on 
your insuring experience through the 1983 
crop year under the terras of the Experience 
Table contained in the potato policy for the 
1984 crop year, you will continue to receive 
the benefit of that reduction subject to the 
following conditions: 

(1) No premium reduction will be retained 
after the 1989 crop year. 

(2) The premium reduction will not increase 
because of favorable experience: 

(3) The premium reduction will decrease 
because of unfavorable experience in 
accordance with the terms of the 1964 policy; 

(4) Once the loss ratio is .00 no further 
premium reduction will be applicable: and 

(5) Participation must be continuous. 

6. Deductions for debt. 

Any unpaid amount due us may be 
deducted from any indemnity payable to you 
or from any loan or payment due you under 
any Act of Congress or program administered 
by the United States Department of 
Agriculture or its Agencies. 

7. Insurance period. 

a. Insurance attaches when the potatoes 
are planted (in California and Florida 
insurance attaches when the potatoes are 
planted in each planting period). 

b. Insurance ends at the earliest of: 

(1) Total destruction of the potatoes on the 
unit; 

(2) Harvesting or removal from the field; 

(3) Final adjustment of a loss; 

(4) The following dates of the calendar year 
in which potatoes are normally harvested: 

(a) Connecticut, Delaware, Idaho, 

Maine, Maryland, Massachusetts, 

New York, Oregon, Pennsylvania 

and Washington...,..October 31; 

(b) Alaska.. October 1; 

(c) All other states except California 

and Florida....... October 15. 

(d) California and Florida, the dates 
established by the actuarial table for each 
planting peric^. 

6. Notice of damage or loss. 

a. In case of damage or probable loss: 

(1) You must give us %vritten notice if: 

(a) During the period before harvest, the 
potatoes on any unit are damaged and you 
decide not to further care for or harvest any 
part of them; 

(b) You want our consent to put the 
acreage to another use: or 

(c) After consent to put acreage to another 
use is given, additional damage occurs. 

Insured acreage may not be put to another 
use until we have appraised the potatoes and 
given written consent. We will not consent to 
another use until it is too late to replant for 
that planting period. You must notify us when 
such acreage has been put to another use. 
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(2) You must give us notice at least 15 days 
before the beginning of harvest If you 
anticipate a loss on any unit. 

(3) If probable loss is later determined, 
immediate notice must be given. A 
respresentative sample of the unharvested 
potatoes (at least 10 feet wide and the entire 
length of the field) nmst remain unharvested 
for a period of 15 days from the date of 
notice, unless we give you written consent to 
harvest the sample. 

(4) In addition to the notices required by 
this section, if you are going to claim an 
indemnity on any unit, we must be given 
notice not later than 30 days after the earliest 
of: 

(a) Total destruction of the potatoes on the 
unit* 

(b) Harvest of the unit or 

(c) The calendar date for the end of the 
insurance period. 

b. We must be given the opportunity to 
inspect any harvested production on any unit 
for which you have given notice of probable 
loss if such production will not be delivered 
directly to a processing plant. 

c. You must obtain written consent from us 
before you destroy any of the potatoes which 
are not to be harvested. 

d. We may reject any claim for indemnity if 
any of the requirements of this section or 
section 9 are not complied with. 

9. Claim for indemnity. 

a. Any claim for indemnity on a unit must 
be subn^tted to us on our form not later than 
60 days after the earliest of: 

(1) Total destruction of the potatoes on the 
unit; 

(2) Harvest of the unit; or 

(3) The calendar date for the end of the 
insurance period. 

b. We will not pay any indemnity unless 
you: 

(1) Establish the total production of 
potatoes on the unit and that any loss of 
production has been directly caused by one 
or more of the insured causes during the 
insurance period; and 

(2) Furnish all information we require 
concerning the loss. 

c. The indemnity will be determined on 
each unit by: 

(1) Multiplying the insured acreage by the 
production guarantee: 

(2) Subtracting therefrom the total 
production of potatoes to be counted (see 
section 9e); 

(3) Multiplying the remainder by the price 
election: and 

(4) Multiplying this result by your share. 

d. If the information reported by you under 
section 3 of the policy: 

(1) In the 1985 crop year results in a lower 
premium than the actual premium determined 
to be due. the indemnity will be reduced 
proportionately. 

(2) In the 1966 and succeeding crop years 
results in a lower premium than the premium 
determined to be due, the production 
guarantee on the unit will be computed on the 
information reported and not on the actual 
information determined. All production from 
insurable acreage, whether or not reported as 
insurable will count against guarantee. 

e. The total production (hundred weight) to 
be counted for a unit will include all 


harvested marketable and appraised 
production except if potatoes are marketed or 
stored without an acceptable inspection, the 
production to count will be 90 percent of the 
gross weight so marketed or stored. 

(1) The extent of any loss may be 
determined at the time the potatoes are 
placed in storage or delivered to a processor. 

(2) Appraised production to be counted will 

include: *' 

(a) Unharvested production on harvested 
acreage and potential production lost due to 
uninsured causes and failure to follow 
recognized good potato farming practices; 

(b) Not less than the guarantee for any 
acreage which is abandoned or put to another 
use without our prior written consent or 
damaged solely by an uninsured cause: 

(c) Not less than the guarantee for any 
acreage from which the harvested production 
is disposed of without our prior written 
consent and such disposition prevents 
accurate determination of marketable 
potatoes: and 

(d) Any appraised production on 
unharvested acreage. 

(3) Any appraisal we have made on insured 
acreage for which we have given written 
consent for another use will be considered 
production unless such acreage is: 

(a) Not put to another use before harvest of 
potatoes becomes general in the county for 
the planting period; 

(b) harvested; or 

(c) Further damaged by an insured cause 
before the acreage is put to another use. 

(4) The amount of production of any 
unharvested potatoes may be determined on 
the basis of field appraisals conducted after 
the end of the insurance period. 

(5) When you elect to exclude hail and fire 
as insured causes of loss and the potatoes are 
damaged by hail or fire, appraisals will be 
made in accordance with Form FCI-78, 
"Request to Exclude Hail and Fire". 

(6) The commingled production of units will 
be allocated to such units in proportion to our 
liability on the harvested acreage of each 
unit. 

f. You must not abandon any acreage to us. 

g. You may not bring suit or action against 
us unless you have complied with all policy 
provisions. If a claim is denied, you may sue 
us in the United States District Court under 
the provisions of 7 U.S.C. 1508(c). You must 
bring suit within 12 months of the date notice 
of denial is mailed to and received by you. 

h. We will pay the loss within 30 days after 
we reach agreement with you or entry of a 
final judgment. In no instance will we be 
liable for interest or damages in connection 
with any claim for indemnity, whether we 
approve or disapprove such claim. 

i. If you die. disappear, or are judicially 
declared incompetent, or if you are an entity 
other than an individual ^d such entity is 
dissolved after the potatoes are planted for 
any crop year, any indemnity will be paid to 
the per8on(s) we determine to be beneficially 
entitled thereto. 

j. If you have other fire insurance, fire 
damage occurs during the insurance period, 
and you have not elected to exclude fire 
insurance from this policy, we will be liable 
for loss due to fire only for the smaller of: 


(1) The amount of indemnity determined 
pursuant to this contract without regard to 
any other insurance: or 

(2) The amount by which the loss from fire 
exceeds the indemnity paid or payable under 
such other insurance. For the purposes of this 
section, the amount, of loss from fire will be 
the difference between the fair market value 
of the production on the unit before the fire 
and after the fire. 

10. Concealment or fraud. 

We may void the contract on all crops 
insured without affecting your liability for 
premiums or waiving any right, including the 
right to collect any amount due us if, at any 
time, you have concealed or misrepresented 
any material fact or committed any fraud 
relating to the contract, and such voidance 
will be effective as of the beginning of the 
crop year with respect to which such act or 
omission occurred. 

11. Transfer of right to indenmity on 
insured share. 

If you transfer any part of your share 
during the crop year, you may transfer your 
right to an idemnity. The transfer must be on 
our form and approved by us. We may collect 
the premium from either you or your 
transferee or both. The transferee will have 
all rights and responsibilities under the 
contract. 

12. Assignment of indemnity. 

You may assign to another party your right 
to an indemnity for the crop years, only on 
our prescribed form and with our approval. 
The assignee will have the right to submit the 
loss notices and forms required by the 
contract. 

13. Subrogation. (Recovery of loss from a 
third party.) 

Because you may be able to recover all or a 
part of your loss from someone other than us. 
you must do all you can to preserve any such 
rights. If we pay you for your loss then right 
of recovery will at our option belong to us. If 
we recover more than we paid you plus our 
expenses, the excess will be paid to you. 

14. Records and access to farm. 

You must keep, for two years after the time 
of loss, records of the harvesting, storage, 
shipment, sale or other disposition of all 
potatoes produced on each unit including 
separate records showing the same 
information for production from any 
uninsured acreage. Any person designated by 
us will have access to such records and the 
farm for purposes related to the contact. 

15. Life of contact: cancellation and 
termination. 

a. This contract will be in effect for the 
crop year specified on the application and 
may not be canceled by you for such crop 
year. Thereafter, the contract will continue in 
force for each succeeding crop year unless 
canceled or terminated as provided in this 
section. 

b. This contract may be canceled by either 
you or us for any corp year by giving written 
notice on or before the cancellation date 
preceding such ct'op year. 

c. This contract will be canceled If you do 
not finish satisfactory records of the previou.^^ 
year's production to us on or before the 
cancellation date. If the insured, prior to the 
cancelation date, shows, to our satisfaction. 
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that records are unavailable due to 
conditions beyond the insured's control, such 
as fire, flood or other natural disaster, the 
Field Actuarial Office may assign a yield for 
that year. The assigned yield will not exceed 
the ten-year average. 

d. This contract will terminate as to crop 
year if any amount due us on this or any 
other contract with you is not paid on or 
before the termination date preceding such 
crop year. The date of payment of the amount 
due: 

(1) If deducted from an indemnity claim 
will be the date you sign the claim: or 

(2) If deducted from payment under another 
program administered by the United States 
Deparment of Agriculture will be the date 
both such payment and set-off are approved. 

e. The cancellation and termination dates 
are: 


State and county 

CanceOallon 

and 

termination 

dates 

Manatee. Mardee. HigNends. Okeechobee 
end SL Lude Counties. Ftorida. and aS 
Florida countlee lying south thereof. 

Sept 30. 

Contra Costa, San Joaquin. Calaveras and 
Alpine Courttpes, Caifomia and all CaWor* 
me counties lying south thereof. 

Nov. 30. 

Al other Florida cour^tipa...... . 

Dec. 31. 

Al other CaNfomia Counties and an other 

statea 

Apr. 15. 


f. If you die or are judicially declared 
incompetent or if you are an entity other 
than an individual and such entity is 
dissolved, the contract will terminate as of 
the date of death, judicial declaration, or 
dissolution. If such event occurs after 
insurance attaches for any crop year, the 
contract will continue if force through the 
crop year and terminate at the end thereof. 
Death of a partner in partnership will 
dissolve the partnership unless the 
partnership agreement provides otherwise. If 
two or more persons having a joint interest 
are insured jointly, death of one of the 
persons will dissolve the joint entity. 

g. The contract will terminate if no 
premium is earned for five consecutive years. 

16. Contract changes. 

We may change any of the terms and 
provisions of the contract from year to year. 

If your price election at which ixidanmities 
are computed is no longer offered, the 
actuarial table will provide the price election 
which you are deemed to have elected. All 
contract changes will be available at your 
service office by: 

(1) June 30 prior to the cancellation date for 
counties with a September 30 cancellation 
date: 

(2) September 30 preceding the cancellation 
date for counties with an November 30, or 
December 31 cancellation date: or 

(3) December 31 preceding the cancellation 
date for counties %vith an April 15 
cancellation date. 

Acceptance of any changes will be 
conclusively presumed in the absence of any 
notice from you to cancel the contract. 

17. Meaning or terms. 

For the purposes of potato crop insurance: 

a. "Actuarial table" means the forms and 
related material for the crop year approved 
by us which are available for public 


inspection in your service office, and which 
show the production guarantees, coverage 
levels, premium rates, prices for computing 
indemnities, practices, insurable and 
uninsurable acreage, and related information 
regarding potato insurance in the county. 

b. "County" means the county shown on 
the application and any additional land 
located in a local producing area bordering 
on the county, as shown by the actuarial 
table. 

a "Crop year" means the period within 
which the potatoes are normally grown and 
will be designated by the calendar year in 
which the spring-planted potatoes are 
normally harvested. 

d. "Harvest" means the digging of potatoes 
on the unit. 

e. "Insurable acreage" means the land 
classified as insurable by us and shown as 
such by the acturial table. 

f. "Insured" means the person who 
submitted the application accepted by us. 

g. "Loss ratio" means the ratio of 
indemnityfies) to premiumafs). 

h. "Marketable potatoes" means potatoes 
acceptable for use as certified seed or for 
human consumption and which meet the 
standards for sale through market outlets for 
the area and as may be further defined by the 
actuarial table. 

i. "Person" means an individual, 
partnership, association, corporation, estate, 
trust, or other business enterprise or legal 
entity, and wherever applicable, a State, a 
political subdivision of a State, or any agency 
thereof. 

j. "Planting Period" means potatoes planted 
within the dates specified by the actuarial 
table, as fall-planted, winter-planted, spring- 
planted or summer-planted. 

k. "Service office” means the office 
servicing your contract as showm on the 
application for insurance or such other 
approved office as may be selected by you or 
designated by us. 

l. 'Tenant" means a person who rents land 
from another person for a share of the 
potatoes or a share of the proceeds 
therefrom. 

m. "Unit" means all insurable acreage of 
potatoes in the county on the date of planting 
for the crop yean 

(1) In which you have a 100 percent share: 
or 

(2) Which is owned by one entity and 
operated by another entity on a share basis. 

Land rented for cash, a fixed commodity 
payment, or any consideration other than the 
potatoes on such land will be considered as 
owned by the lessee. Land which would 
otherwise be one unit may be divided 
according to applicable guidelines on file in 
your service office or by written agreement 
with 118 . We will determine units as herein 
defined when the acreage is reported. Errors 
in reporting such units may be corrected by 
us to conform to applicable guidelines when 
adjusting a loss. We may consider any 
acreage and share thereof reported by or for 
your spouse or child or any member of your 
household to be your bona fide share of the 
bona fide share of any other person having 
an interest therein. 

18. Descriptive headings. 

The descriptive headings of the various 
policy terms and conditions are formulated 


for convenience only and arc not intended to 
affect the constuction or meaning of any of 
the provisions of the contract. 

19. Determinations. 

All determinations required by the policy 
will be made by us. If your disagree with our 
determinations you may obtain 
reconsideration of or appeal those 
determinations in accordance with Appeal 
Regulations. 

20. Notices. 

All notices required to be given by you 
must be in writing and received by your 
service office within the designated time 
unless otherwise provided by the notice 
requirement. Notices required to be given 
immediately may be by telephone or in 
person and confirmed in writing. Time of the 
notice will be determined by the lime of our 
receipt of the written notice. 

§ 422.8 Certified seed potato option 
amendment 

(a) Notwithstanding the provisions of 
§ 422.7(d)(9)(e) of this part, an insured 
producer may, upon submission and 
approval of a Certified Seed Potato 
Option Amendment elect to insure all of 
the insurable acreage of potatoes grown 
for certified seed in which the insured 
has share, under the provisions of the 
Certified Seed Potato Option 
Amendment. To be eligible for this 
amendment: (1) Insurance must be In 
effect under the provisions of the potato 
policy: (2) all potatoes grown for seed 
must be insured; (3) the insured must be 
a certified seed producer having 
acceptable production records; and (4) 
the management practifits required for 
the production of certified seed potatoes 
as stated in the amendment must be 
met. The Certified Seed Potato Option 
Amendment shall be applicable only for 
one crop year. A new amendment must 
be submitted for each subsequent crop 
year. 

(b) For those insureds who elect to 
insure potatoes under this Amendment, 
all provisions of the Potato crop 
insurance policy shall apply except 
those in conflict with the amendment. 
The terms of the amendment are: 

U.S. DEPARTMENT OF AGRICULTURE 

Federal Crop Insurance Corporation 

Potato Crop Insurance Policy—Certified 
Seed Potato Option Amendment 

Insured's Name —- 

Address-—- 

Contract No.- 

Corp Year- 

Identification No. - 

SSN-^Tax- 

When you submit this Amendment each 
crop year on or before the final date for 
accepting applications and we approve such 
amendment, your insurable acreage of 
potatoes grown for certified seed will be 
insured. Provided: 


i 

! 
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1 . You are currently insured under the 
potato insurance program; 

2. All potatoes which are grown for 
certified seed on insurable acreage are 
insured: 

3. You are a person whose potatoes have 
qualified as certified seed potatoes for the 
previous five years, after initial approval, you 
will be exempt from this requirement in 
subsequent crop years provided you continue 
to insure your certified seed potatoes under 
this amendment: 

4 . You furnish us with acceptable records 
of your certified seed potato acreage and 
production for at least the previous 5 years; 

5. Potatotes for seed are not grown on the 
same land on which potatoes have been 
grown more than 2 years out of every 4; 

6. Elite or high-grade foundation seed 
potatoes or seed potatoes having a winter 
test reading of not more than 3 percent 
common virus are used in planting; and 

7. Your acreage insured for certified seed 
production is managed in accordance with 
standard practices and procedures required 
for certification as prescribed by the 
certifying agency and applicable state 
regulations regarding seed potato 
certification. 

Your production guarantee and premium 
rate will be provided by the actuarial table 
for certified seed potatotes. If, due to 
insurable causes occurring within the 
insurance period, potato production will not 
qualify as certified seed on any insured 
certified seed potato acreage within a unit. 

We will pay you one dollar ($1.00) per cwt.. 
times your production guarantee for such 
acreage, times your share. Any production 
which will not qualify as certified seed 
because of your failure to carry out the 
standard practices and procedures required 
for certification will be considered lost due to 
uninsured causes. 

Insurable acreage grown under the 
provisions of this amendment may be 
designated as a separate unit(8). 

Any claim for indemnity on a unit must be 
submitted to us on our form no later than 10 
working days after you receive your records 
from the certification agency. 

All provisions of the potato policy not in 
conflict with this amendment will be 
applicable. 

All determinations regarding the provisions 
of this amendment will be made by us. 

This amendment is not continuous. A new 
amendment must be submitted each crop 
year to take advantage of the certified seed 
potato option. 

The insured estimates that the Certified 

Seed Potato Acreage for the-crop 

year will be-. 

Insured's Signature-—-- 

Dale ---—_ 

Corporation Representative's Signature and 

Code No. -—-- 

Date--- 

Field Actuarial Office Approval- 

Date --- 

Following is the Privacy Act 
Statement found on the reverse side of 
the Certified Seed Potato Option 
Amendment: 


Collection of Information and Data (Pricacy 
Act) 

The following statements are made in 
accordance with the Pricacy Act of 1974 (5 
U.S.C. 552(a)).; 

The authority for requesting the 
information to be supplied on this form is the 
Federal Crop Insurance Act, as amended (7 
U.S.C. 1501 etseq.], and the regulations for 
insuring potatoes under the Potato Crop 
Insurance Regulations (7 CFR Part 442). The 
information requested is necessary for the 
Federal Crop Insurance Corporation (FCIC) 
to process the option to insure certified seed 
potatoes, determine the correct premium and 
indemnity, and to determine the correct 
parties to the insurance contract. The 
information may be furnished to FCIC 
contract agencies and contract loss adjusters, 
reinsured companies, other U.S. Department 
of Agriculture agencies. Internal Revenue 
Service. Department of Justice, or other Slate 
and Federal law enforcement agencies if 
litigation becomes necessary, and in response 
to orders of a court, or administrative 
tribunal as evidence in the course of 
litigation. Furnishing the Social Security 
number is voluntary and no adverse action 
will result from failure to do so. Furnishing 
the information, other than the Social 
Security number, is also voluntary, however, 
failure to furnish the correct, complete 
information requested except the Social 
Security Number may result in rejection of 
the option for insuring certified seed 
potatoes, and/or subsequent denial of any 
claim for indemnity which may be filed under 
such option. The failure to supply correct, 
complete information may substantially 
delay acceptance of the Certified Seed Potato 
Option Amendment, and/or any subsequent 
claim for indemnity. 

Done in Washington. D.C. on August 10, 
1984. 

Peter F. Cole, 

Secretary, Federal Crop Insurance 
Corporation. 

Dated: November 15,1984. 

Approved by; 

Edward Hews, 

Acting Management 

FR Doc Sf-907B0 Filed 11-23-<S4:8:45 «m] 
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7 CFR Part* 431 
(Docket No, 1433S] 

Soybean Crop Insurance Regulations 

agency: Federal Crop Insurance 
Corporation, USDA. 

ACTION: Proposed rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) proposes to revise 
and reissue the Soybean Crop Insurance 
Regulations (7 CFR Part 431), effective 
for the 1985 and succeeding crop years, 
to provide for (1) removing the Premium 
Adjustment Table; (2) adding as a cause 
of loss the unavoidable failure of 


irrigation water supply; (3) changing the 
method of computing indemnities when 
acreage, share, or practice is 
underreported; (4) changing the method 
of crediting replanting payments; and, 
(5) deleting Appendix A to this part. The 
intended effect of this rule is to comply 
with the provisions of Departmental 
Regulation 1512-1 with regard to review 
of regulations issued by FCIC for need, 
currency, clarity, and effectiveness. The 
authority for the promulgation of this 
rule is contained in the Federal Crop 
Insurance Act, as amended. 

DATES: Comment Date: Written 
comments, data, and opinions on this 
proposed rule must be submitted not 
later than December 26,1984, to be sure 
of consideration. 

ADDRESS: Written comments on this 
proposed rule should be sent to the 
Office of the Manager, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, D.C. 20250. 
FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole. Secretary, Federal Crop 
Insurance Corporation. U.S. Department 
of Agriculture, Washington, D.C., 20250. 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Department 
Regulation No. 1512-1 (December 15, 
1983). This action constitutes a review 
as to the need, currency, clarity, and 
effectiveness of these regulations under 
those procedures. The sunset review 
date established for these regulations is 
August 1,1989. 

Merrit W. Sprague, Manager, FCIC. 
has determined that this action (1) is not 
a major rule as defined by Executive 
Order No. 12291 (February 17,1981), 
because it will not result in: (a) An 
annual effect on the economy of $100 
million or more; (b) major increases in 
costs or prices for consumers, individual 
industries. Federal, State, or local 
governments, or a geographical region; 
or (c) significant adverse effects on 
competition, employment, investiment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets; and (2) will not increase 
the Federal paperwork burden for 
individuals, small businesses, and other 
persons. 

The title and number of the Federal 
Assistance Program to which this 
proposed rule applies are: Title-Crop 
Insurance; Number 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
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Part 3015, Subpart V, published at 40 FR 
29115 (June 24,1983). 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

Other than minor changes in language 
and format, the principal changes in the 
policy for insuring soybeans are: 

1. Section l.a.—Add the failure of the 
irrigation water supply due to 
unavoidable cause as an insurable 
cause of loss. This clarifies intent since 
it is implied as a cause of loss in Section 

2.e.(2). 

2. Section 6—Specify that the 
replanting payment will be applied to 
the payment of the premium only if the 
billing date has passed. In cases when 
the billing date for a crop has passed on 
the date the replanting payment is made, 
the replanting payment will be applied 
to payment of the billed premium. This 

is a change from the previous practice of 
applying the replanting payment to the 
outstanding premium in all cases. 

3. Section 9.d.—Effective for the 1986 
and succeeding crop years, allow tlie 
guarantee only on the acreage, share, or 
practice reported but credit production 
on the acreage, share, or practice 
actually planted if the acreage, share or 
practice reported results in a premium 
less than the acreage, share or practice 
actually planted. When acres are 
underreported, the production from all 
acres will be applied against the 
reported acres in calculating 
indemnities. This change will reduce the 
indemnities when acres are 
underreported, and will reduce the 
complexities of calculations. 

4. Section 9—Delete the requirement 
that any replanting payment be 
considered an indemnity. This change 
allows an insured to collect a replanting 
payment in addition to an indemnity 
equal to the total liability for the unit in 
the event of a total loss. Previously, the 
total of any replanting payment and 
indemnity could not exced the FCIC 
liability on the unit in the event of 
partial loss. 

In addition to the policy changes, 

FCIC also proposes to remove the 
codification of Appendix A. Federal 
crop insurance for soybeans has been 
expanded into almost all counties. The 
FCIC service office will be able to 
advise a producer if soybean insurance 
is offered in any county. 


FCIC is soliciting comments on this 
proposed rule for 30 days after 
publication in the Federal Register. All 
written comments made pursuant to this 
action will be available for public 
inspection in the Office of the Manager 
during regular business hours, Monday 
through Friday. 

List of Subjects in 7 CFR Part 431 
Crop insurance. Soybeans. 

Proposed rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et. seq.), 
the Federal Crop Insurance Corporation 
hereby proposes to revise and reissue 
the Soybean Crop Insurance Regulations 
(7 CFR Part 431). effective for the 1985 
and succeeding crop years, to read as 
follows: 

PART 431—SOYBEAN CROP 
INSURANCE REGULATIONS 

Subpart—Regulations for the 1985 and 
Succeeding Crop Years 

Sec. 

431.1 Availability of soybean crop 
insurance. 

431.2 Premium rates, production guarantees, 
coverage levels, and prices at which 
indemnities shall be computed. 

431.3 OMB control numbers. 

431.4 Creditors. 

431.5 Good faith reliance on 
misrepresentation. 

431.6 The contract. 

431.7 The application and policy. 

Authority: Secs. 506, 516, Pub. L. 75-430, 52 

Stat. 73. 77 as amended (7 U.S.C. 1506,1516) 

Subpart—Regulations for the 1985 and 
Succeeding Crop Years 

§ 431.1 Avallabiiity of soybean crop 
insurance. 

Insurance shall be offered under the 
provisions of this subpart on soybeans 
In counties within the limits prescribed 
by and in accordance with the 
provisions of the Federal Crop Insurance 
Act, as amended. The counties shall be 
designated by the Manager of the 
Corporation from those approved by the 
Board of Directors of the Corporation. 

§ 431.2 Prsmium rates, production 
guarantees, coverage levels, and prices at 
which Indemnities shail be computed. 

(a) The Manager shall establish 
premium rates, production guarantees, 
coverage levels, and prices at which 
indemnities shall be computed for 
soybeans which will be included in the 
actuarial table on file in service offices 
for the county and which may be 
changed from year to year. 

(b) At the time the application for 
insurance is made, the applicant will 


elect a coverage level and price at which 
indemnities will be computed from 
among those levels and prices contained 
in the actuarial table for the crop year. 

§ 431.3 OMB control numbers. 

The information collection 
requirements contained in these 
regulations (7 CFR 431) have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of 44 U.S.C. Chapter 35 and have been 
assigned OMB Nos. 0563-0003 and 0563- 
0007. 

§ 431.4 Creditors. 

An interest of a person in an insured 
crop existing by virture of a lien, 
mortgage, garnishment, levy, execution, 
banl^ptcy, involuntary transfer or 
other similar interest shall not entitle the 
holder of the interest to any benefit 
under the contract. 

§ 431.5 Good faith reliance on 
misrepresentation. 

Notwithstanding any other provision 
of the soybean insurance contract, 
whenever (a) an insured person under a 
contract of crop insurance entered into 
under these regulations, as a result of a 
misrepresentation or other erroneous 
action or advice by an agent or 
employee of the Corporation (1) is 
indebted to the Corporation for 
additional premiums, or (2) has suffered 
a loss to a crop which is not insured or 
for which the insured person is not 
entitled to an indemnity because of 
failure to comply with the terms of the 
insurance contract, but which the 
insured person believed to be insured, or 
believed the terms of the insurance 
contract to have been complied with or 
waived, and (b) the Board of Directors 
of the Corporation, or the Manager in 
cases involving not more than 
$100,000.00, finds that: (1) An agent or 
employee of the Corporation did in fact 
make such misrepresentation or take 
other erroneous action or give erroneous 
advice; (2) said insured person relied 
thereon in good faith; and (3) to require 
the payment of the additional premiums 
or to deny such insured's entitlement to 
the indemnity would not be fair and 
equitable, such insured person shall be 
granted relief the same as if otherwise 
entitled thereto. Application for relief 
under this section must be submitted to 
the Corporation in writing. 

§ 431.6 The contract 

The insurance contract shall become 
effective upon the acceptance by the 
Corporation of a duly executed 
application for insurance on a form 
prescribed by the Corporation. The 
contract shall cover the soybean crop as 
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provided in the policy. The contract 
shall consist of the application, the 
policy, and the county actuarial table. 
Any changes made in the contract shall 
not affect its continuity from year to 
year. The forms referred to in the 
contract are available at the applicable 
service offices. 

§ 431.7 The application and poHcy. 

(a) Application for insurance on a 
form prescribed by the Corporation may 
be made by any person to cover such 
person*8 share in the soybean crop as 
landlord, owner-operator, or tenant. The 
application shall be submitted to the 
Corporation at the service office on or 
before the applicable closing date on file 
in the service office. 

(b) The Corporation may discontinue 
the acceptance of applications in any 
county upon its determination that the 
insurance risk is excessive, and also, for 
the same reason, may reject any 
individual application. The Manager of 
the Corporation is authorized in any 
crop year to extend the closing date for 
submitting applications or contract 
changes in any county, by placing the 
extended date on file in the applicable 
service offices and publishing a notice in 
the Federal Register upon the Manager's 
determination that no adverse 
selectivity will result during the period 
of such extension. However, if adverse 
conditions should develop during such 
period, the Corporation will immediately 
discontinue the acceptance of 
applications. 

(c) In accordance with the provisions 
governing changes in the contract 
contained in policies issued under FCIC 
regulations for the 1965 and succeeding 
crop years, a contract in the form 
provided for in this subpart will come 
into effect as a continuation of a 
soybean contract issued under such 
prior regulations, without the filing of a 
new application. 

(d) The application for the 1985 and 
succeeding crop years is found at 
Subpart D of Part 400--General 
Administrative Regulations (7 CFR 
400.37, 400.38) and may be amended 
from time to time for subsequent crop 
years. The provisions of the Soybean 
Insurance Policy for the 1985 and 
succeeding crop years are as follows: 

DEPARTMENT OF AGRICULTURE 

Federal Crop Insurance Corporation 

Soybean—Crop Insurance Policy 

(This is a continuous contract Refer to 
Section 15.) 

AGREEMENT TO INSURE: We will 
provide the insurance described In this policy 
in return for the premium and your 
compliance with all applicable provisions. 


Throughout this policy, *‘you” and “your" 
refer to the insiu^ed shown on the accepted 
Application and *‘we.*’ “us" and “our" refer to 
the Federal Crop Insurance Corporation. 
Terms and Conditions 

1. Causes of loss. 

a. The insurance provided is against 
unavoidable loss of production resulting from 
the following causes occurring within the 
insurance period: 

(1) Adverse weather conditions: 

(2) Fire; 

(3) Insects: 

(4) Plant disease; 

(5) Wildlife; 

(6) Earthquake: 

(7) Volcanic eruption; or 

(8) Failure of the irrigation water supply 
due to an unavoidable cause occurring after 
the beginning of planting; 

unless those causes are excepted, excluded, 
or limited by the actuarial table or section 
9e(5). 

b. We will not insure against any loss of 
production due to: 

(1) The neglect, mismanagement, or 
wrongdoing of you, any member of your 
household, your tenants or employees: 

(2) The failure to follow recognized good 
soybean farming practices: 

(3) The impoundment of water by any 
governmental, public or private dam or 
reservoir project; or 

(4) Any cause not specified in section la as 
an insured loss. 

2. Crop, acreage, and share insured. 

a. The crop insured will be soybeans which 
are planted for harvest as beans, which are 
grown on insured acreage and for which a 
guarantee and premium rate are provided by 
the actuarial table. 

b. The acreage insured for each crop year 
%vlll be soybeans planted on insurable 
acreage as designated by the actuarial table 
and in which you have a share, as reported 
by you or as determined by us, whichever we 
elect. 

c. The insured share will be your share as 
landlord, owner-operator, or tenant in the 
insured soybeans at the time of planting. 

d. We do not insure any acreage: 

(1) If the farming practices carried out are 
not in accordance with the fanning practices 
for which the premium rates have been 
established; 

(2) Which is irrigated and an irrigated 
practice is not provided by the actuarial table 
unless you elect to insure the acreage as 
nonirrigated by reporting it as insurable 
under section 3; 

(3) Which is destroyed, it is practical to 
replant to soybeans, and such acreage was 
not replanted; 

(4) Initially planted after the tinal planting 
date contained in the actuarial table, unless 
you agree in writing on our form to coverage 
reduction: 

(5) Of volunteer soybeans: 

(6) Planted to a type or variety of soybeans 
not established as adapted to the area or 
excluded by the actuarial table; 

(7) Planted with a crop other than 
soybeans: or 


(8) Of a second soybean crop following a 
soybean crop harvested in the same crop 
year. 

e. If insurance is provided for an irrigated 
practice: 

(1) You must report as irrigated only the 
acreage for which you have adequate 
facilities and water to carry out a good 
soybean irrigation practice at the time of 
planting; and 

(2) Any loss of production caused by 
failure to carry out a good soybean irrigation 
practice, except failure of the water supply 
from an unavoidable cause occurring after 
the beginning of planting, will be considered 
as due to an uninsured cause. The failure or 
breakdown of irrigation equipment or 
facilities will not be consigned as a failure of 
the water supply from an unavoidable cause. 

f. Unless otherwise provided in the 
actuarial table, insurance will attach only on 
acreage initially planted in rows far enough 
apart to permit cultivation; but, if such 
insured acreage is destroyed and replanted, 
whether in the same manner or by 
broadcasting, drilling, or in rows too dose to 
pennit cultivation, it will be regarded as 
insured acreage and not as acreage put to 
another use. 

g. Acreage which is planted for the 
development or production of hybrid seed or 
for experimental purposes is not insured 
unless we agree, in writing, to insure such 
acreage. 

h. We may limit the insured acreage to any 
acreage limitation established under any Act 
of Congress if we advise you of the limit prior 
to planting. 

3. Report of acreage, share, and practice. 

You must report on our form: 

a. All the acreage of soybeans in the 
county in which you have a share; 

b. The practice; and 

c. Your share at the time of planting. 

You must designate separately any acreage 
that is not insurable. You must report if you 
do not have a share in any soybeans planted 
in the county. This report must be submitted 
annually on or before the reporting date 
established by the actuarial table. All 
indemnities may be determined on the basis 
of information you have submitted on this 
report. If you do not submit this report by the 
reporting date, we may elect to determine by 
unit the insured acreage, share, and practice 
or we may deny liability on any unit. Any 
report submitt^ by you may be revised only 
upon our approval 

4. Production guarantees, coverage levels, 
and prices for computing indemnities. 

a. The production guarantees, coverage 
levels, and prices for computing indemnities 
will be contained in the actuarial table. 

b. Coverage level 2 will apply if you have 
not elected a coverage level. 

c. You may change the coverage level and 
price election before the closing date for 
submitting applications for the crop year as 
established by the actuarial table. 

5. Annual premium. 

a. The annual premium is earned and 
payable at the time of planting. The amount 
is computed by multiplying the production 
guarantee, times the price election, times the 
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premium rate, times the insured acreage, 
times your share at the time of planting. 

b. Interest will accrue at the rate of one 

and one-half percent simple interest 

per calendar month, or any part thereof, on 
any unpaid premium balance starting on the 
first day of the month following the Hrst 
premium billing date. 

c. If you are eligible for a premium 
reduction in excess of 5 percent based on 
your insuring experience through the 1983 
crop year under the terms of the Experience 
Table contained in the soybean policy for the 
1984 crop year, you will continue to receive 
the benefit of that reduction subject to the 
following conditions: 

(1) No premium reduction will be retained 
after the 1989 crop year, 

(2) The premium reduction will not increase 
because of favorable experience; 

(3) The premium reduction will decrease 
because of unfavorable experience in 
accordance with the terms of the 1984 policy; 

(4) Once the loss ratio exceeds .80 no 
further premium reduction will be applicable; 
and 

(5) Participation must be continuous. 

6. Deductions for debt. 

Any unpaid amount due us may be 
deducted from any indemnity payable to you. 
or from a replanting payment if the billing 
date has passed on the date you are paid the 
replanting payment, or from any loan or 
payment due you under any Act of Congress 
or program administered by the United States 
Department of Agriculture or its Agencies. 

7. Insurance period. 

Insurance attaches when the soybeans are 
planted and ends at the earliest of: 

a. Total destruction of the soybeans; 

b. Combining, threshing or removal from 
the field; 

c. Final adjustment of a loss: or 

d. The date immediately following planting 
as follows: 

(1) Alabama. Arkansas, Florida, 

Georgia, Louisiana, Mississippi, 

North Carolina. South Carolina, 


Texas and Virginia.December 20; 

(2) All other states.December 10. 


8. Notice of damage or loss. 

a. In case of damage or probable loss: 

(1) You must give us written notice if: 

(a) You want our consent to replant 
soybeans damaged due to any insured cause 
(To quality for a replanting payment, the 
acreage replanted must be at least the lesser 
of 10 acres or 10 percent of the insured 
acreage on the unit); 

(b) During the period before harvest, the 
soybeans on any unit are damaged and you 
decide not to further care for or harvest any 
part of them; 

(c) You want our consent to put the acreage 
to another use; or 

(d) After consent to put acreage to another 
use is given, additional damage occurs. 
Insured acreage may not be put to another 
use until we have appraised the soybeans 
and given written consent. We will not 
consent to another use until it Is too late to 
replant You must notify us when such 
acreage is replanted or put to another use. 

(2) You must give us notice at least 15 days 
before the beginning of harvest if you 
anticipate a loss on any unit. 

(3) If probable loss is later determined, 
immediate notice must be given. A 


representative sample of the unharvested 
soybeans (at least 10 feet wide and the entire 
length of the field) must remain unharvested 
for a period of 15 days from the date of notice 
unless we give you written consent to harvest 
the sample. 

(4) In addition to the notices required by 
this section, if you are going to claim an 
indemnity on any unit, we must be given 
notice not later than 30 days after the earliest 
of: 

(a) Total destruction of the soybeans on the 
unit; 

(b) Harvest of the unit; or 

(c) The calendar date for the end of the 
insurance period. 

b. You may not destroy or replant any of 
the soybeans on which a replanting payment 
will be claimed until we give consent. 

c. You must obtain written consent from us 
before you destroy any of the soybeans 
which are not to be harvested. 

d. We may reject any claim for indenmity if 
any of the requirements of this section or 
section 9 are not complied with. 

9. Claim for indemnity. 

a. Any claim for indemnity on a unit must 
be submitted to us on our form not later than 
60 days after the earliest of: 

(1) Total destruction of the soybeans on the 
unit; 

(2) Harvest of the unit; or 

(3) The calendar date for the end of the 
insurance period. 

b. We will not pay any indemnity unless 
you: 

(1) Establish the total production of 
soybeans on the unit and that any loss of 
production has been directly caused by one 
or more of the insured causes during the 
insurance period: and 

(2) Furnish all information we require 
concerning the loss. 

c. The indemnity will be determined on 
each unit by: 

(1) Multiplying the insured acreage by the 
production guarantee; 

(2) Subtracting therefrom the total 
production of sobyeans to be counted (see 
section 9e); 

(3) Multiplying the remainder by the price 
election: and 

(4) Multiplying this result by your share. 

d. If the information reported by you under 
Section 3 of the policy: 

(1) In the 1985 crop year results in a lower 
premium than the actual premium determined 
to be due, the indemnity will be reduced 
proportionately. 

(2) In the 1986 and succeeding crop years 
results in a lower premium than the premium 
determined to be due, the production 
guarantee on the unit will be computed on the 
information reported and not on the actual 
information determined. All production from 
the insurable acreage, whether or not 
reported as insurable, will count against the 
production guarantee. 

e. The total production (bushels) to be 
counted for a unit will include all harvested 
and appraised production. 

(1) Mature soybean production which is not 
eligible for quality adjustment will be 
reduced .12 percent for each .1 percentage 
point of moisture in excess of 14.0 percent. 

(2) Mature soybean production which, due 
to insurable causes: 


(a) Has a test weight of less than 49 pounds 
per bushel; or 

(b) Is of distinctly low quality, as 
determined by a grain grader licensed under 
the Federal Grain Inspection Service or under 
the United States Warehouse Act will be 
adjusted by: 

(1) Dividing the value per bushel of such 
soybeans by the price per bushel of U.S. No. 2 
soybeans; and 

(ii) Multiplying the result by the number of 
bushels of such soybeans. 

The applicable price for No. 2 soybeans will 
be the local market price on the earlier of the 
day the loss is adjusted or the day such 
soybeans were sold. 

(2) Appraised production to be counted will 
include: 

(a) Unharvested production on harvested 
acreage and potential production lost due to 
uninsured causes and failure to follow 
recognized good soybean farming practices; 

(b) Not less than the guarantee for any 
acreage which is abandoned or put to another 
use without our prior written consent or 
damaged solely by an uninsured cause; 

(c) Any appraised production on 
unharvested acreage. 

(3) Any appraisal we have made on insured 
acreage for which we have given written 
consent to be put to another use will be 
considered production unless such acreage is: 

(a) Not put to another use before harvest of 
soybeans becomes general in the county; 

(b) Harvested; or 

(c) Further damaged by an insured cause 
before the acreage is put to another use. 

(4) The amount of produgtion of any 
unharvested soybeans may be determined on 
the basis of field appraisals conducted after 
the end of the insurance period. 

(5) If you have elected to exclude hail and 
fire as insured causes of loss and the 
soybeans are damaged by hail or fire, 
appraisals will be made in accordance with 
Form FCl-78, "Request to Exclude Hail and 
Fire’*. 

(6) The commingled production of units will 
be allocated to such units in proportion to our 
liability on the harvested acreage of each 
unit. 

f. A replanting payment may be made on 
any insured soybeans replanted after we 
have given consent and the acreage replanted 
is at least the lesser of 10 acres or 10 percent 
of the insured acreage for the unit. 

(1) No replanting payment will be made on 
acreage: 

(a) On which our appraisal exceeds 90 
percent of the guarantee; 

(b) Initially planted prior to the date we 
determine resonable: or 

(c) On which a replanting payment has 
been made during the current crop year. 

(2) The replanting payment per acre will be 
your actual cost per acre for replanting but 
will not exceed 3 bushels multiplied by the 
price election, the product of which is 
multiplied by your share. 

If the information reported by you results in a 
lower premium than the actual premium 
determined to be due, the replanting payment 
will be reduced proportionately 

g. You must not abandon any acreage to us. 
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h. You may not brin^ suit or action against 
us unless you have complied with all policy 
provisions. If a claim is deniecL you may sue 
us in the United States District Court under 
the provisoes of 7 U.S.C. ISOefcJ. You must 
bring suit within 12 months of the date notice 
of denial is mailed to and received by yon. 

i. We will pay the loss within 30 days after 
we reach agreement with you or entry of a 
final ludgment. In no instance will we be 
liable for interest or damages in connection 
with any daiin for indemnity, whether we 
approve or disapprove such claim. 

|. If you die. disappear, or are judicially 
declared incompetent, or if you are an entity 
other than an individual and such entity is 
dissolved after the soybeans are planted for 
any crop year, any indemnity will be paid to 
the personfs) we determine to be beneficiaDy 
entitled thereto. 

k. If you have other fire insurance, fire 
damage occurs during the insurance period, 
and you have not elected to exclude fire 
insurance from this policy, we will be liable 
for loss due to fire only for the smaller of: 

(1) The amount of indemnity determined 
pursuant to this contract %vithout regard to 
any other insurance; or 

(2) The amount by which the loss from fire 
exceeds the indemnity paid or pajrable under 
such other insurance. For the purposes of this 
section, the amount of loss from fire will be 
the difference between the fair market value 
of the production on the unit before the fire 
and after the fire. 

10. Concealment or fi^aud. 

We may void the contract on all crops 
insured without affecting your liability for 
premiums or waiving any right including the 
right to coiieci any amount due us it at any 
time, you have concealed or misrepresented 
any material fact or committed any fraud 
relating to the contract and such voidance 
will be effective as of the beginning of the 
crop year with respect to which such act or 
omission occurred. 

11. Transfer of right to indemnity on 
insured share. 

If you transfer any part of your share 
during the crop year, you may transfer your 
right to an indemnity. The transfer must be on 
our form and approved by us. We may collect 
the premium from either you or your 
transferee or both. The transferee will have 
all rights and responsibilities under the 
contract. 

12. Assignment of indemnity. 

You may assign to another party your right 
to an indemnity for the crop year, only on our 
form^nd with our approval. The assignee 
will have the right to submit the loss notices 
and forms required by the contract. 

13. Subrogation. (Recovery of loss from a 
third party.) 

Because you may be able to recover all or a 
part of your loss from someone other than us. 
you must do all you can to reserve any such 
rights. If we pay you for your loss then your 
right of recovery at our option will belong to 
us. If we recover more than we paid you plus 
our expenses, the excess will be paid to you. 

14. Records and access to farm. 

You must keep, for two years after the time 
of loss, records of the harvesting, storage, 
shipment, sale or other disposition of all 
soybeans produced on each unit including 


separate records showing the same 
information for production from any 
uninsured acreage. Any person designated by 
us will have access to such records and the 
farm for purposes related to the contract 

15. Life of contract: cancellation and 
termination. 

a. This contract will be in effect for the 
crop year specified on the application and 
may not be canceled by you for such crop 
year. Thereafter, the contract will continue in 
force for each succeeding crop year unless 
canceled or terminated as provided in this 
section. 

b. This contract may be canceled by either 
you or us for any succeeding crop year by 
giving written notice on or before the 
cancellation date preceding such crop year. 

c. This Goatract will terminate as to any 
crop year if any amount due us on this or any 
other contract with you is not paid on or 
before the termination date preceding such 
crop year for the contract on which the 
amount is due. The date of payment of the 
amount due: 

(1) if deducted from an indemnity will be 
the date you sign the claim; or 

(2) if deducted from payment under another 
program administered by United States 
Department of Agriculture will be the date 
both such payment and set-off are approved. 

d. The cancellation and termination dates 
are: 


State and county 

Cancattabon 

and 

temunetion 

dates 

Jackaon, Victoria. GoHad. Bea. Liva Oak. 

Feh. 15. 

McMi^ten. Lm Sana, end DknmH Courv 
tiaa. Taaaa and al Taxaa counbaa tyteg 
south tharaof. 


Alabama; Arizona; Arkansas; Caiifomia; 
Florida: Gaomia; toutaiana: Miaaissippi. 
Nevada; North Carolina; South Oaroina 
and B Paso. Hudapach. OSbaraon, i 
Raavaa, Lovino. WWdar. Ector. Upton, 
Raapan. Sterling. Coke. Concho. McCuF ' 
loch. San Saba. M«s. Itamiloa. Boagua. 
Johnson, Tarrant Wise. Cooka Counbaa. 
Taxaa and aB Taxaa counbaa lyir^ aouSi 
and seat thereoT lo and indtidi^ Maver¬ 
ick. Zavata. Frio. Ataacoaa. Kamaa, Oa 
WW. Lavaca, Wharton and Matagorda 
Counbaa. Taxaa. 

Mar 31. 

AN other Taxaa counbea and al othar 
atatea. 

Apr. 15. 


e. If you die or are judicially declared 
incompetent or if yon are an entity other 
than an individual and such entity is 
dissolved, the contract will terminate as of 
the date of death, judicial declaration, or 
dissolution, if such event occurs after 
insurance attaches for any crop year, the 
contract will continue in force through the 
crop year and terminate at the end thereof. 
Death of a partner in a partnership will 
dissolve the partnership unless the 
partnership agreement provides otherwise. If 
two or more persons having a joint interest 
are insured jointly, death of one of the 
persons %vill dissolve the joint entity. 

f. The contract will terminate if no premium 
is earned for five consecutive years. 

16. Contract changes. 

We may change any of the terms and 
provisions of the contract from year to year. 

If your price election at which indemnities 
are computed is no longer offered, the 


actuarial table will provide the price election 
which you are deemed to have elected. All 
contract changes will be available at your 
service office by December 31 preceding the 
cancellation date for counties with an April 
15 cancellation date and by November 30 
preceding the cancellation date for all other 
counties. Acceptance of any changes will be 
conclusively presumed in the absence of any 
notice from you to cancel the contract. 

17. Meaning of terms. 

For the purposes of soybean crop 
insurance: 

a. “Actuarial table“ means the forms and 
related material for the crop year approved 
by us which are available for public 
inspection in your service office, and which 
show the production guarantees, coverage 
levels, premium rates, prices for computing 
Indemnities, practices. Insurable and 
uninsurable acreage, and related information 
regarding soybean insurance in the county. 

b. “County** means the county shown on 
the application and any additional land 
located in a local producing area bordering 
on the county, as shown by the actuarial 
table. 

c. “Crop year” means the period within 
which the soybeans are normally grown and 
will be designated by the calendar year in 
which the soybeans are normally harvested. 

d. “harvest" means the completion of 
combining or threshing of soybeans on the 
unit 

e. “Insurable acreage" means the land 
classified as insurable by us and shown as 
such by the actuarial table. 

f. “Insured" means the person w*ho 
submitted the application accepted by ns. 

g. "Person" means an indrvidual 
partnership, association, corporation, estate, 
trust or other business enterprise or legal 
entity, and wherever applicable, a State, a 
political subdivision of a State, or any agency 
thereof. 

h. “Replanting" means performing the 
cultural practices necessary to replant 
insured acreage to soybeans. 

i. **Service office" means the office 
servicing your contract as shown on the 
application for insurance or such other 
approved office as may be selected by you or 
designated by us. 

j. 'Tenant** means a person who rents land 
from another person for a share of the 
soybeans or a share of the proceeds 
therefrom. 

k. “Unit” means all insurable acreage of 
soybeans in the county on the date of 
planting for the crop yean 

(1) In which you have a 100 percent share; 
or 

(2) Which is owned by one entity and 
operated by another entity on a share basis. 
Land rented for cash, a fixed commodity 
pajment or any consideration other than a 
share in the soybeans on such land will be 
considered as owned by the lessee. Land 
which would otherwise be one unit may be 
divided according to applicable guidelines on 
file in your service office or by written 
agreement with ua. We will determine units 
as herein defined when the acreage is 
reported. Errors in reporting such units may 
be corrected by us to conform to applicable 
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guidelines when adjuBting a Iobb. We may 
considor any acreage and share thereof 
reported by or for your spouse or child or any 
member of your household to be your bona 
fide share or the bona fide share of any other 
person having an interest therein. 

18. Descriptive headings. 

The descriptive headings of the various 
policy terms and conditions are formulated 
for convenience only and are not intended to 
affect the construction or meaning of any of 
the provisions of the contract. 

19. Determinations. 

All determinations required by the policy 
will be made by us. If ]rou disagree with our 
determinations, you may obtain 
reconsideration of or appeal those 
determinations in accordance with Appeal 
Regulations.* 

20. Notices. 

All notices required to be given by you 
must be in writing and received by your 
service ofdce within the designated time 
unless otherwise provided by the notice 
requirement Notices required to be given 
immediately may be by telephone or in 
person and confirmed in writing. Time of the 
notice will be determined by the time of our 
receipt of the written notice. 

Approved by the Board of Directors on 
August 18,1984. 

Dated: November 15.1984. 

Peter F. Cole, 

Secretary, Federal Crop Insurance 
Corporation. 

Approved by; 

Edward Hews. 

Acting Manager. 

(FR Doc. Sf-S07M Piled 11-^2S-S4; S:45 ami 
StLUIIO CODE 3410-0a-ll 


7CFR Part 436 
[Doc. No. 1437S] 

Tobacco (Guaranteed Plan) Crop 
Insurance Regulations 

agency: Federal Crop Insurance 
Corporation, USDA, 
action: Proposed rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) proposes to revise 
and reissue the Tobacco (Guaranteed 
Plan) Crop Insurance Regulations (7 CFR 
Part 436), effective for the 1985 and 
succeeding crop years to provide for (1) 
Changing to a mandatory “Actual 
Production History” (APH) basis by 
removing the Premium Adjustment 
Table and providing for cancellation for 
not furnishing records; (2) adding as a 
cause of loss the unavoidable failure of 
irrigation water supply; (3) changing the 
method of computing indemnities when 
acreage, share or practice is 
underreported; (4) changing the 
definition of unit to encompass the 
entire ASCS farm serial number, and (5) 
deleting Appendix A. The intended 


effect of this rule is to comply with the 
provisions of Departmental Regulation 
1512-1 with regard to review of 
regulations issued by FCIC for need, 
currency, clarity, and effectiveness. The 
authority for the promulgation of this 
rule is contained in the Federal Crop 
Insurance Act, as amended. 
date: Written comments, data, and 
opinions on this proposed rule must be 
submitted not later than December 26, 
1984, to be sure of consideration. 
address: Written comments on this 
proposed rule should be sent to the 
Office of the Manager, Federal Crop 
Insurance Corporation. U.S. Departaent 
of Agriculture, Washington, D.d, 20250. 
FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington. D.C.. 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation No. 1512-1 (December 15, 
1983). This action constitutes a review 
as to the need, currency, clarity, and 
effectiveness of these regulations under 
those procedures. The sunset review 
date established for these regulations is 
August 1,1989. 

Merritt W. Sprague, Manager, FCIC, 
has determined that this action (1) is not 
a major rule as defined by Executive 
Order No. 12291 (February 17,1981), 
because it will not result in: (a) An 
annual effect on the economy of $100 
million or more; (b) major increases in 
costs or prices for consumers, individual 
industries. Federal, State, or local 
governments, or a geographical region; 
or (c) significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets; and (2) will not increase 
the Federal paperwork burden for 
individuals, small businesses, and other 
persons. 

The title and number of the Federal 
Assistance Program to which this 
proposed rule apply are: Title—Crop 
Insurance; Number 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
3015, Subpart V, published at 48 FR 
29115 (June 24.1983). 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This action is not expected to have 
any signiHcant impact on the quality of 


the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

Other than minor changes in language 
and format, the principal changes in the 
tobacco policy are: 

1. Section l.a.—Add the failure of 
irrigation water supply because of an 
unavoidable cause as an insurable 
cause of loss. This clarifies intent since 
it is implied as a cause of loss in Section 

2.e.(2). 

2. Section 5.a.—Remove the Premium 
Adjustment Table. The crop will be 
insured on an actual production history 
(APH) basis. Coverages will therefore 
reflect the actual production history of 
the crop on the unit. Insureds with good 
loss experience who are now receiving a 
premium discount are protected since 
they will retain any discount under the 
present schedule through the 1989 crop 
year or until their loss experience 
causes them to lose the advantage, 
whichever is earlier. 

3. Section 5.—Remove the provisions 
for the transfer of insurance experience 
and for premiuim computation when 
participation has not been continuous. 
Deletion of the premium adjustment 
table eliminates the need for these 
provisions. 

4. Section 9.d.—Effective for the 1986 
and succeeding crop years, allow the 
guarantee only on the acreage, share, or 
practice reported but credit production 
on the acreage, share, or practice 
actually planted if the acreage, share or 
practice reported results in a premium 
less than the acreage, share or practice 
actually planted. VV^en acres are 
underreported, the production from all 
acres will be applied against the 
reported acres in calculating 
indemnities. This change will reduce the 
indemnities when acres are 
underreported and will reduce the 
complexity of calculations. 

5. Section 15.c.—Add a clause to 
cancel the contract if production history 
is not furnished by the cancellation date. 
An exception will be allowed if the 
insured can show, prior to the 
cancellation date, that records are 
unavailable due to conditions beyond 
the insured’s control. This clause is 
required by the change to mandatory 
APH. 

6. Section 17.b.—Add a definition for 
the term “ASCS” to clarify its use in the 
definition of the term “Unit”. 

7. Section 17.d.—Change the definition 
for the term “County” to be consistent 
with other marketing quota crop 
policies. 
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8. Section 17.j.—Add a definition for 
the term "Loss ratio" to clarify its use in 
Section 5. 

9. Section 17.n.—Change the definition 
of the term "Unit" to conform to a single 
ASCS farm serial number. No further 
division will be allowed. This change 
will reduce the problem of transferring 
production from one unit to another. 

10. In addition to the policy changes 
FCIC also proposes to eliminate the 
codification of Appendix A. All FCIC 
service offices will be able to advise a 
producer where tobacco insurance is 
offered. 

FCIC is soliciting comments on this 
proposed rule for 30 days after 
publication in the Federal Register. All 
written comments made pursuant to this 
action will be available for public 
inspection in the Office of the Manager 
during regular business hours, Monday, 
through Friday. 

List of Subjects in 7 CFR Part 436 

Crop insurance, Tobacco (guaranteed 
plan] 

Proposed rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et seq.), 
the Federal Crop Insurance Corporation 
hereby proposes to revise and reissue 
the Tobacco (Guaranteed Plan) Crop 
Insurance Regulations (7 CFR Part 436), 
effective for the 1985 and succeeding 
crop years, to read as follows: 

PART 436—TOBACCO (GUARANTEED 
PLAN) CROP INSURANCE 
REGULATIONS 

Subpart—Regulations for the 1985 and 
Succeeding Crop Years 

Sec. 

436.1 Availability of the guaranteed plan of 
tobacco crop insurance. 

436.2 Premium rates, production guarantees, 
coverage levels, and prices at which 
indemnities shall be computed. 

436.3 OMB control nunbers. 

436.4 Creditors. 

436.5 Good faith reliance on 
misrepresentation. 

436.6 The contract. 

436.7 The application and policy. 

Authority: Secs. 506, 516, Pub. L 7^30, 52 
Stat. 73. 77 as amended (7 U.S.C 1506,1516). 

Subpart—Regulations for the 1985 and 
Succeeding Crop Years 

§ 436.1 Availability of the guaranteed plan 
of tobacco crop insurance 

Insurance shall be offered under the 
provisions of this subpart on tobacco in 
counties within the limits prescribed by 
and in accordance with the provisions of 
the Federal Crop Insurance Act, as 
amended. The counties shall be 


designated by the Manager of the 
Corporation from those approved by the 
Board of Directors of the Corporation. 

§ 436.2 Premium rates, production 
guarantees, coverage levels, and prices at 
which indemnities shall be computed. 

(a) The Manager shall establish 
premium rates, production guarantees, 
coverage levels, and prices at which 
indemnities shall be computed for 
tobacco which will be included in the 
actuarial table on file in service offices 
for the county and which may be 
changed from year to year. 

(b) At the time the application for 
insurance is made, the applicant will 
elect a coverage level and price at which 
indemnities will be computed from 
among those levels and prices contained 
in the actuarial table for the crop year. 

§ 436.3 OMB control numbers. 

The information collection 
requirements contained in these 
regulations (7 CFR 436) have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of 44 U.S.C. Chapter 35 and have been 
assigned OMB Nos. 0563-0003 and 0563- 
0007. 

§ 436.4 Creditors. 

An interest of a person in an insured 
crop existing by virtue of a lien, 
mortgage, garnishment, levy, execution, 
bankniptcy, involuntary transfer or 
other similar interest shall not entitle the 
holder of the interest to any benefit 
under the contract. 

§ 436.5 Good faith reliance on 
misrepresentation. 

Notwithstanding any other provision 
of the tobacco insurance contract, 
whenever (a) an insured person under a 
contract of crop insurance entered into 
under these regulations, as a result of a 
misrepresentation or other erroneous 
action or advice by an agent or 
employee of the Corporation (1) is 
indebted to the Corporation for 
additional premiums, or (2) has suffered 
a loss to a crop which is not insured or 
for which the insured person is not 
entitled to an indemnity because of 
failure to comply with the terms of the 
insurance contract, but which the 
Insured person believed to be insured, or 
believed the terms of the insurance 
contract to have been complied with or 
waived, and (b) the Board of Directors 
of the Corporation, or the Manager in 
cases involving not more than 
$100,000.00, finds that: (1) An agent or 
employee of the Corporation did in fact 
make such misrepresentation or take 
other erroneous action or give erroneous 
advice; (2) said insured person relied 
thereon in good faith; and (3) to require 


the payment of the additional premiums 
or to deny such insured's entitlement to 
the indemnity would not be fair and 
equitable, such insured person shall be 
granted relief the same as if otherwise 
entitled thereto. Request for relief under 
the provision must be requested in 
writing by the insured. 

9 436.6 The contract 

The insurance contract shall become 
effective upon the acceptance by the 
Corporation of a duly executed 
application for insurance on a form 
prescribed by the Corporation. The 
contract shall cover the tobacco crop as 
provided in the policy. The contract 
shall consist of the application, the 
policy, and the county actuarial table. 
Any changes made in the contract shall 
not affect its continuity from year to 
year. The forms referred to in the 
contract are available at the applicable 
service offices. 

9 436.7 The application and policy. 

(a) Application for insurance on a 
form prescribed by the Corporation may 
be made by any person to cover such 
person's share in the tobacco crop as 
landlord, owner-operator, or tenant. The 
application shall be submitted to the 
Corporation at the service office on or 
before the applicable closing date on file 
in the service office. 

(b) The Corporation may discontinue 
the acceptance of applications in any 
county upon its determination that the 
insurance risk is excessive, and also, for 
the same reason, may reject any 
individual application. The Manager of 
the Corporation is authorized in any 
crop year to extend the closing date for 
submitting applications in any county, 
by placing the extended date on file in 
the applicable service offices and 
publishing a notice in the Federal 
Register upon the Manager's 
determination that no adverse 
selectivity will result during the period 
of such extension. However, if adverse 
conditions should develop during such 
period, the Corporation will immediately 
discontinue the acceptance of 
applications. 

(c) In accordance with the provisions 
governing changes in the contract 
contained in policies issued under FCIC 
regulations for the 1985 and succeeding 
crop years, a contract in the form 
provided for in this subpart will come 
into e^ect as a continuation of a 
tobacco contract issued under such prior 
regulations, without the filing of a new 
application. 

(d) The application for the 1985 and 
succeeding crop years is found at 
Subpart D of Part 400—General 
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Administrative Regulations (7 CFR 
400.37, 400.38) and may be amended 
from time to time for subsequent crop 
years. The provisions of the Tobacco 
(Guaranteed Plan) insurance Policy for 
the 1965 and succeeding crop years are 
as follows: 

DEPARTMENT OF AGRICULTURE 

Federal Crop Insurance Corporation 

Guaranteed Production Plan of Tobacco Crop 
Insurance Policy 

(This is a continuous contract Refer to 
Section 15.) 

AGREEMENl’ TO INSURE; We wUl 
provide the insurance described in this policy 
in return for the premium and your 
compliance with all applicable provisions. 

1 hroughout this policy, “you” and “your** 
refer to the insured shown on the accepted 
Application and “we.“ “us“ and *‘our“ refer to 
the Federal Crop Insurance Corporation. 

Terms and conditions 

1. Causes of loss. 

a. The insurance provided is against 
unavoidable loss of production resulting from 
the following causes occurring within the 
insurance period: 

(1) Adverse weather conditions: 

(2) Fire; 

(3) Insects; 

(4) Plant disease: 

(5) Wildlife; 

(6) Earthquake; 

(7) Volcanic eruption: or 

(8) Failure of the irrigation water supply 
due to an unavoidable cause occurring after 
the beginning of planting: 

unless those causes are excepted excluded 
or limited by the actuarial table or section 
9e(5). 

b. We will not insure against any loss of 
production due to: 

(1) The neglect, mismanagement, or 
wrongdoing of you, any member of your 
household your tenants or employees: 

(2) The failure to follow recognized good 
tobacco fanning practices: 

(3) The impoundment of water by any 
governmental, public or private dam or 
reservoir project: or 

(4) Any cause not specified in section la as 
an insured loss. 

2. Crop, acreage, and share insured. 

a. The crop insured will be tobacco of the 
type shown as insurable in the actuarial 
table, which is grown on insured acreage and 
for which a guarantee and premium rate are 
provided by the actuarial table. 

b. The acreage insured for each crop year 
will be tobacco planted on insurable acreage 
ds designated by the actuarial table and in 
which you have a share, as reported by you 
or as determined by us. whichever we elect 

c. The insured share will be your share as 
landlord, owner-operator, or tenant in the 
insured tobacco at the time of planting. 

d. We do not insure any acreage: 

(1) If the farming practices carried out are 
not m accordance with the farming practices 
for which the premium rates have been 
established; 

(2) On which the tobacco was destroyed 
for the purpose of conforming with any other 


program administered by the United States 
Department of Agriculture: 

(3) Which is destroyed, it is practical to 
replant to tobacco, and such acreage is not 
replanted; 

(4) Initially planted after the final planting 
date contained in the actuarial table, unless 
you agree in writing on our form to coverage 
reduction: 

(5) Planted to tobacco of a discount variety 
under the provisions of the tobacco price 
support program: 

(6) Planted to a type or variety of tobacco 
not established as adapted to the area or 
excluded by the actuarial table: or 

(7) Tobacco planted for experimental 
purposes. 

e. if insurance is provided for an irrigated 
practice; 

(1) You must report as irrigated only the 
acreage for which you have adequate 
facilities and water to carry out a good 
tobacco irrigation practice at the time of 
planting: and 

(2) Any loss of production caused by 
failure to carry out a good tobacco irrigation 
practice, except failure of the water supply 
from an unavoidable cause occurring after 
the beginning of planting, will be considered 
as due to an uninsured cause. The failure or 
breakdown of irrigation equipment or 
facilities will not be considered as a failure of 
the water supply from an unavoidable cause. 
Insurance will not attach on an irrigated 
basis on acreage otherwise insurable on such 
basis unless it is designated as irrigated at 
the time the acreage is reported. 

f. We may limit the insured acreage to any 
acreage limitation established under any Act 
of Congress, if we advise you of the limit 
prior to planting. 

3. Report of acreage, share, and practice. 

You must report on our form: 

a. All the acreage of insurable types of 
tobacco in the county in which you have a 
share: 

b. The practice: and 

c. Your share at the time of planting: 

You must designate separately any acreage 
that is not insurable. You must report if you 
do not have a share in any tobacco planted in 
the county. This report must be submitted 
annually on or before the reporting date 
established by the actuarial table. All 
indemnities may be determined on the basis 
of information you have submitted on this 
report If you do not submit this report by the 
reporting date, we may elect to determine by 
unit the insured acreage, share, and practice 
or we may deny liability on any unit. Any 
report submitted by you may be revised only 
upon our approval. 

4. Production guarantees, coverage levels, 
and prices for computing indemnities. 

a. The production guarantees, coverage 
levels, and prices for computing indemnities 
are contained in the actuarial table. 

b. The production guarantee will be 
reduced by 35 percent for any unharvested 
acreage. 

c. Coverage level 2 will apply if you do not 
elect a coverage level. 

d. You may change the coverage level and 
price election on or before the closing date 
for submitting applications for the crop year 
as established by the actuarial table. 


5. Annual premium. 

a. The annual premium is earned and 
payable at the time of planting. The amount 
is computed by multiplying the production 
guarantee, times the price election, times the 
premium rate, times the insured acreage, 
times your share at the time of planting. 

b. Interest will accrue at the rate of one 
and one-half percent (1 V^%) simple interest 
per calendar month, or any part thereof, on 
any unpaid premium balance starting on the 
first day of the month following the first 
premium billing date. 

c. If you are eligible for a premium 
reduction in excess of 5 percent based on 
your insuring experience through the 1983 
crop year under the terms of the Experience 
Table contained in the tobacco policy for the 
1984 crop year, you will continue to receive 
the benefit of that reduction subject to the 
following conditions: 

(1) No premium reduction will be retained 
after the 1989 crop yean 

(2) The premium reduction will not increase 
because of favorable experience: 

(3) The premium reduction will decrease 
because of unfavorable experience in 
accordance with the terms of the 1984 policy; 

(4) Once the loss ratio exceeds .60 no 
further premium reduction will apply; and 

(5) Participation must be continuous. 

6. Deductions for debt. 

Any unpaid amount due us may be 
deducted from any indemnity payable to you 
or from any loan or payment due you under 
any Act of Congress or program administered 
by the United Stales Department of 
Agriculture or its Agencies. 

7. Insurance period. 

Insurance attaches when the tobacco is 
planted and ends at the earliest of: 

a. Total destruction of the tobacco: 

b. Weighing-in at the tobacco warehouse: 

c. Removal of the tobacco from the unit 
(except for curing, grading, packing or 
immediate delivery to the tobacco 
warehouse); 

d. Final adjustment of a loss: or 

e. April 30 following the normal harvest 
period. 

6. Notice of damage or loss. 

a. In case of damage or probable loss; 

(1) You must give us written notice if: 

(a) During the period before harvest, the 
tobacco on any unit is damaged and you 
decide not to further care for or harvest any 
part of it: 

(b) You want our consent to put the 
acreage to another use: or 

(c) After consent to put acreage to another 
use is given, additional damage occurs. 
Insured acreage may not be put to another 
use until we have appraised the tobacco and 
given written consent. We will not consent to 
another use until it is too late to replant. You 
must notify us when such acreage is put to 
another use. 

(2) You must give us notice at least 15 days 
before the beginning of harvest if you 
anticipate a loss on any unit. 

(3) If probable loss is later determined, 
immediate notice must be given. A 
representative sample of the unharvested 
tobacco (at least 10 feet wide and the entire 
length of the held) must remain unharvested 
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for period of 15 days from Ihe date of notice, 
unless we give you written consent to harvest 
the sample. 

(4) Notice must be given immediately if any 
insured tobacco is destroyed or damaged by 
fire during the insurance period. 

(5) in addition to the notices required by 
this section, if you are going to claim an 
indemnity on any unit, we must be given 
notice not later than 30 days after the earliest 
of: 

(a) Total destruction of the tobacco on the 
unit: 

(b) The date marketing or other disposal of 
the insured tobacco is completed on the unit: 
or 

(c) The calendar date for the end of the 
insurance period. 

I). You must obtain writttiii consent from us 
before you destroy any of the tobacco which 
is not to be harvested. 

c. We may refect any claim for indemnity if 
any of the requirements of this section or 
section 9 are not complied with. 

9. Claim for indemnity. 

a. Any claim for indemnity on a unit must 
be submitted to us on our form not later than 
60 days after the earliest of: 

(1) Total destruction of the tobacco on the 
unit: 

(2) The date marketing or other disposal of 
the insured tobacco on the unit is completed: 
or 

(3) The calendar date for the end of the 
insurance period. 

b. We will not pay any indemnity unless 
you: 

(1) Establish the total production of 
tobacco on the unit and that any loss of 
production has been directly caused by one 
or more of the insured causes during the 
insurance period: and 

(2) Furnish all information we require 
concerning the loss. 

c. The indemnity will be determined on 
each unit by: 

(1) Multiplying the insured acreage by the 
production guarantee; 

(2) Subtracting therefrom the total 
production of tobacco to be counted (see 
section 9e); 

(3) Multiplying the remainder by the price 
election: and 

(4) Multiplying this product by your share. 

d. If the information reported by you under 
section 3 of the policy: 

(1) In the 1985 crop year results in a lower 
premium than the actual premium determined 
to be due. the indemnity will be reduced 
proportionately. 

(2) In the 1986 and succeeding crop years 
results in a lower premium than the premium 
determined to be due. the production 
guarantee on the unit will be computed on the 
information reported and not on the actual 
information determined. All production from 
insurable acreage, whether or not reported as 
insurable, will count against the production 
g'larantee. 

e. The total production to be counted for a 
unit will include all harvested and appraised 
production. 

(1) Tobacco production which, due to 
insurable causes, has a value less than the 
market price for tobacco of the same type, 
will be adjusted by: 


(a) Dividing the value per pound by the 
market price per pound: and 

(b) Multiplying the product by the number 
of pounds of such tobacco. 

(2) Appraised production to be counted will 
include: 

(a) Unharvested production on harvested 
acreage and potential production lost due to 
uninsured causes and failure to follow 
recognized good tobacco farming practices; 

(b) Not less than the guarantee for any 
acreage which is abandoned or put to another 
use without our prior written consent or 
damaged solely by an uninsured cause: 

(c) Only the appraisal in excess of 35 
percent of the production guarantee for all 
other unharvested acreage. 

(3) Any appraisal we have made on insured 
acreage for which we have given written 
consent to be put to another use will be 
considered production unless such acreage is: 

(a) Not put to another use before harvest of 
tobacco becomes general in the county; 

(b) Harvested; or 

(c) Further damaged by an insured cause 
before the acreage is put to another use. 

(4) The amount of producton of any 
unharvested tobacco may be determined on 
the basis of field appraisals conducted after 
the end of the normal harvest period. 

(5) If you elect to exclude hail and fire as 
insured causes of loss and the tobacco is 
damaged by hail or fire, appraisals will be 
made in accordance with Form FCI-78, 
“Request to Exclude Hail and Fire”. 

(6) The commingled production of units will 
be allocated to such units in proportion to our 
liability on the harvested acreage of each 
unit. 

f. You must not abandon any acreage to us. 

g. You may not bring suit or action against 
us unless you have complied with all policy 
provisions. If a claim is denied, you may sue 
us in the United States District Court under 
the provisions of 7 U.S.C. 1508(c). You must 
bring suit within 12 months of the date notice 
of denial is mailed to and received by you. 

h. We will pay the loss within 30 days after 
we reach agreement with you or entry of a 
final judgment. In no instance will we be 
liable for interest or damages in connection 
with any claim for indemnity, whether we 
approve or disapprove such claim. 

i. If you die, disappear, or are judicially 
declared incompetent, or if you are an entity 
other than an individual and such entity is 
dissolved after the tobacco is planted for any 
crop year, any indemnity will be paid to the 
per8on(s) we determine to be beneficially 
entitled thereto. 

j. If you have other fire insurance, fire 
damage occurs during the insurance period, 
and you have not elected to exclude fire 
insurance from this policy, we will be liable 
for loss due to fire only for the smaller of: 

(1) The amount of indemnity determined 
pursuant to this contract without regard to 
any other insurance; or 

(2) The amount hv \vhu:h Ihe loss Irmn fire 
exceeds the indemnity paid or payable under 
such other insurance. For the purposes of this 
section, the amount of loss from fire will be 
the difference between the fair market value 
of the production on the unit before the fire 
and after the fire. 

10. Concealment or fraud. 


We may void the contract on all crops 
insured without affecting your liability for 
premiums or waiving any right, including the 
right to collect any amount due as if. at any 
time, you have concealed or misrepresented 
any material fact or committed any fraud 
relating to the contract, and such voidance 
will be effective as of the beginning of the 
crop year with respect to which such act or 
omission occurred. 

11. Transfer of right to indemnity on 
insured share. 

If you transfer any part of your share 
during the crop year, you may transfer your 
right to an indemnity. The transfer must be on 
our form and approved by us. We may collect 
the premium from either you or your 
transferee or both. The transferee will have 
all rights and responsibilities under the 
contract. 

12. Assignment of indemnity. 

You may assign to another party your right 
to an indemnity for the crop year, only on our 
form and with our approval. The assignee 
will have the right to submit the loss notices 
and forms required by the contract. 

13. Subrogation. (Recovery of loss from a 
third party.) 

Because you may be able to recover all or a 
part of your loss from someone other than us. 
you must do all you can to preserve any such 
rights. If we pay you for your loss then your 
right of recovery will at our option belong to 
us. If we recover more than we paid you plus 
our expenses, the excess will be paid to you. 

14. Records and access to farm. 

You must keep, for two years after the time 
of loss, records of the harvesting, storage, 
shipment, sale or other disposition of all 
tobacco produced on each unit including 
separate records showing the same 
information for production from any 
uninsured acreage. Any person designated by 
us will have access to such records and the 
farm for purposes related to the contract. 

15. Life of contract: Cancellation and 
termination. 

a. This contract will be in effect for the 
crop year specified on the application and 
may not be canceled by you for such crop 
year. Thereafter, the contract will continue in 
force for each succeeding crop year unless 
canceled or terminated as provided in this 
section. 

b. This contract may be canceled by either 
you or us for any succeeding crop year by 
giving written notice on or before the 
cancellation date preceding such crop year. 

c. This contract will be canceled if you do 
not furnish satisfactory records of the 
preivous year's production to us on or before 
the cancellation date. If the insured, prior to 
the cancellation date, shows, to our 
satisfaction, that records are unavailable due 
to conditions beyond the insured’s control, 
such as fire, flood, or other natural disaster, 
the Field Actuarial Office may assign a yield 
for that year. The assigned yield will not 
exceed the ten-year average. 

d. This contract will terminate as to any 
crop year if any amount due us on this or any 
other contract with you is not paid on or 
before the termination date preceding such 
crop year for the contract on which the 
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amount is due. The date of payment of the 
amount due; 

(1) [f deducted from an indemnity will be 
the date you sign such claim; or 

(2) If deducted from payment under another 
program administered by the United States 
Department of Agriculture will be the date 
both such payment and set off are approved. 

e. The cancellation and termination dates 
are April 15, 

f. If you die or are judicially declared 
incompetent, or if you are an entity other 
than an individual and such entity is 
dissolved, the contract will terminate as of 
the date of death, judicial declaration, or 
dissolution. If such event occurs after 
insurance attaches for any crop year, the 
contract will continue in force through the 
crop year and terminate at the end thereof. 
Death of a partner in a partnership will 
dissolve the partnership unless the 
partnership agreement provides otherwise. If 
two or more persons having a joint interest 
are insured jointly, death of one of the 
persons will dissolve the joint entity. 

g. The contract will terminate if no 
premium is earned for five consecutive years. 

16. Contract Changes. 

We may change any of the terms and 
provisions of the contract from year to year. 

If your price election at which indemnities 
are computed is no longer offered, the 
actuarial table will provide the price election 
which you will be deemed to have elected. 

All contract changes will be available at your 
office by December 31 preceding the 
cancellation date. Acceptance of any changes 
will be conclusively presumed in the absence 
of any notice from you to cancel the contract. 

17. Meaning of Terms. 

For the purposes of guaranteed tobacco 
crop insurance: 

a. “Actuarial table*’ means the forms and 
related material for the crop year approved 
by us which are available for public 
inspection in your service office, and which 
show the production guarantees, coverage 
levels, premium rates, prices for computing 
indemnities, practices, insurable and 
uninsurable acreage, and related information 
regarding tobacco insurance in the county. 

b. “ASCS" means the Agricultural 
Stabilization and Conservation Service of the 
United States Department of Agriculture. 

c. “County" means the county shown on 
the application and: 

(1) Any additional land located in a local 
producing area bordering on the county, as 
shown, by the actuarial table; and 

(2) Any land identified by an ASCS Farm 
Serial Number for the county but physically 
located in another county. 

A “Crop year" means the period within 
which the tobacco is normally grown and will 
be designated by the calendar year in which 
the tobacco is normally harvested. 

e. “Harvest” means: The completion of 
cutting or priming of tobacco on any acreage 
from which at least 20 percent of the 
production guarantee per acres shown by the 
actuarial table is cut or primed. 

f. “Insurable acreage” means the land 
classified as insurable by us and shown as 
such by the actuarial table. 

8 "Insured” means the person who 
submitted the application accepted by us. 


h. “Loss ratio" means the ratio of 
indemnity(ies) to premium(s). 

i. “Market price” means the average price 
determined for the applicable type of 
tobacco. Such price will be the: 

(1) Average price for the preceding crop 
year for any unit which is not to be 
harvested; or 

(2) The average price for the current crop 
year for any unit or part thereof which is 
harvested. 

j. “Person** means an individual, 
partnership, association, corporation, estate, 
trust, or other business enterprise or legal 
entity, and wherever applicable, a State, a 
political subdivision of a State, or any agency 
thereof. 

k. “Planting" means transplanting the 
tobacco plant from the bed to the field. 

l. “Service office" means the office 
servicing your contract as shown on the 
application for insurance for such other 
approved office as may be selected by you or 
designated by us. 

m. "Tenant” means a person who rents 
land from another person for a share of the 
tobacco or a share of the proceeds therefrom. 

n. "Unit" means all insurable acreage of an 
insurable type of tobacco in the county in 
which you have an insured share on the date 
of planting for the crop year and which is 
identified by a single ASCS Farm Serial 
Number at the time insurance first attaches 
under this policy for the crop year. Units will 
be determined when the acreage is reported. 
We may reject or modify any ASCS 
reconstitution for the purpose of unit 
definition if the reconstitution was in whole 
or part to defeat the purpose of the Federal 
Crop Insurance Program or to gain 
disproportionate advantage under this policy. 
Errors in reporting units may be corrected by 
us when adjusting a loss. 

18. Descriptive Headings. 

The descriptive headings of the various 
policy terms and conditions are formulated 
for convenience only and are not intended to 
affect the construction or meaning of any of 
the provisions of the contract 

19. Determinations. 

All determinations required by the policy 
will be made by us. If you disagree with our 
determinations, you may obtain 
reconsideration of or appeal those 
determinations in accordance with Appeal 
Regulations. 

20. Notices. 

All notices required to be given by you 
must be in writing and received by your 
service office within the designated time 
unless otherwise provided by the notice 
requirement. Notices required to be given 
immediately may be by telephone or in 
person and confirmed in writing. Time of the 
notice will be determined by the time of our 
receipt of the written notice. 

Approved by the Board of Directors on 
August 16.1984. 

Peter F. Cole, 

Secretary, Federal Crop Insurance 
Corporation. 

Dated: November 15.1984. 


Approved by: 

Edward Hews, 

Acting Manager. 

|KR Doc. 84-30799 Filed 11-23-84: 8:45 am) 
BILLING CODE 3410-08-41 


7 CFR Part 438 

IDocket No. 1453S] 

Canning and Processing Tomato Crop 
Insurance Regulations 

AGENCY: Federal Crop Insurance 
Corporation, USDA. 

ACTION: Proposed rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) proposes to revise 
and reissue the Canning and Processing 
Tomato Crop Insuance Regulations (7 
CFR Part 438), effective for the 1985 and 
succeeding crop years. The intended 
effect of this rule is to comply with the 
provisions of Departmental Regulation 
1512-1 with regard to review of 
regulations issued by FCIC for need, 
currency, clarity, and effectiveness. The 
authority for the promulgation of this 
rule is contained in the Federal Crop 
Insurance Act, as amended. 
date: Written comments, data, and 
opinions on this proposed rule must be 
submitted not later than December 26, 
1984, to be sure of consideration. 
address: Written comments on this 
proposed rule should be sent to the 
Office of the Manager, Federal Crop 
Insuance Corporation, U.S. Department 
of Agriculture, Washington. D.C, 20250. 
FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole. Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture. Washington, D.C. 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation No. 1512-1 (December 15, 
1983). This action constitutes a review 
as to the need, currency, clarity, and 
effectiveness of these regulations under 
those procedures. The sunset review 
data established for these regulations is 
August 1,1989. 

Merritt W. Sprague, Manager. FCIC, 
has determined that this action (1) is not 
a major rule as defined by Executive 
Order No. 12291 (February 17,1981), 
because it will not result in; (a) An 
annual effect on the economy of $100 
million or more; (b) major increases in 
costs or prices for consumers, individual 
industries, Federal, State, or local 
governments, or a geographical region; 
or (c) significant adverse effects on 
competition, employment, investment. 
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productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets; and (2) will not increase 
the Federal paperwork burden for 
individuals; small businesses, and other 
persons. 

The title and number of the Federal 
Assistance Program to which this 
proposed rule apply are; Title—Crop 
Insurance; Number 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
29115 dune 24,1983). 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

Other than minor changes in language 
and format, the principal changes in the 
policy for insuring canning and 
processing tomatoes are: 

1. Section l.a.—Add the failure of 
irrigation water supply because of 
unavoidable cause as an insurable 
cause of loss. This clarifies intent since 
it is implied as a cause of loss in Section 

2.e.(2). 

2. Section 5.a.—Remove the Premium 
Adjustment Table. The crop will be 
insured on an actual production history 
(APH) basis. Coverages will therefore 
reflect the actual production history of 
the crop on the unit. Insureds with goods 
loss experience who are now receiving a 
premium discount are protected since 
they will retain any discount under the 
present schedule through 1989 crop year 
or until their loss experience causes 
them to lose the advantage, whichever is 
earlier. 

3. Section 5.—Remove the provisions 
for the transfer of insurance experience 
and for premium computation when 
participation has not been continuous. 
Deletion of the premium adjustment 
table eliminates the need for these 
provisions. 

4. Section 9.d.—Effective for the 1986 
and succeeding crop years, allow the 
guarantee only on the acreage, share, or 
practice reported but credit production 
on the acreage, share, or practice 
actually planted if the acreage, share or 
practice reported results in a premium 
less than the acreage, share or practice 
actually planted. When acres are 
underreported, the production from all 


acres will be applied against the 
reported acres in calculating 
indemnities. This change will reduce the 
indemnities when acres are 
underreported and will reduce the 
complexity of calculations. 

5. Section 15.c.—Add a clause to 
cancel the contract if production history 
is not furnished by the cancellation date. 
An exception will be allowed if the 
insured can show, prior to the 
cancellation date, that records are 
unavailable due to conditions beyond 
the insured's control. This clause is 
required by the change to mandatory 
APH. 

6. Section 17.g.—Add a definition for 
the term "Loss ratio" to clarify its use in 
Section 5. 

In addition to the policy changes FCIC 
also proposes to eliminate the 
codification of Appendix A. Federal 
crop insurance for canning and 
processing is presently limited to a few 
counties where commerical production 
of canning and processing tomatoes is a 
major agricultural pursuit. The FCIC 
service offices in these counties will be 
able to advise producers if this 
insurance is offered in their location. 

FCIC is soliciting comments on this 
proposed rule for 30 days after 
publication in the Federal Register. All 
written comments made pursuant to this 
action will be available for public 
inspection in the Office of the Manager 
during regular business hours. Monday 
through Friday. 

List of Subjects in 7 CFR Part 438 

Crop insurance. Canning and 
processing tomato. 

Proposed Rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et 
the Federal Crop Insurance Corporation 
hereby proposes to revise and reissue 
the Canning and Processing Tomato 
Crop Insurance Regulations (7 CFR Part 
438), effective for the 1985 and 
succeeding crop years, to read as 
follows: 

PART 438--CANNING AND 
PROCESSING TOMATO CROP 
INSURANCE REGULATIONS 

Subpart^Regulations for the 1985 and 
Succeeding Crop Years 

Sec. 

438.1 Availability of tomato crop insurance. 

438.2 Premium rates, production guarantees, 
levels of coverage, and prices at which 
indemnities shall be computed. 

438.3 OMB control numbers. 

438.4 Creditors. 

438.5 Good faith reliance on 
misrepresentation. 


438.6 The contract. 

438.7 The application and policy. 

Authority: Secs. 506, 518, Pub. L. 75-430, 52 

Stat. 73. 77 as amended (7 U.S.C. 1506,1516). 

Subpart^Regulatlons for the 1985 and 
Succeeding Crop Years 

§ 438.1 Availability of tomato crop 
insurance. 

Insurance shall be offered under the 
provisions of this subpart on tomatoes 
in counties within the limits prescribed 
by and in accordance with the 
provisions of the Federal Crop Insurance 
Act, as amended. The counties shall be 
designated by the Manager of the 
Corporation from those approved by the 
Board of Directors of the Corporation. 

§ 438.2 Premium rates, production 
guarantees, coverage levels, and prices at 
which Indemnities shall be computed. 

(a) The Manager shall establish 
premium rates, production guarantees, 
coverage levels, and prices at which 
idemnities shall be computed for 
tomatoes which will be included in the 
actuarial table on file in service offices 
for the county and which may be 
changed from year to year. 

(b) At the time the application for 
insurance is made, the applicant will 
elect a coverage level and price at which 
indemnities will be computed from 
among those levels and prices contained 
in the actuarial table for the crop year. 

§ 438.3 OMB control numbers. 

The information collection 
requirements contained in these 
regulations (7 CFR 438) have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of 44 U.S.C. Chapter 35 and have been 
assigned OMB Nos. 0563-0003 and 0563- 
0007. 

§438.4 Creditors. 

An interest of a person in an insured 
crop existing by virtue of a lien, 
mortgage, garnishment, levy, execution, 
bankruptcy, involuntary transfer or 
other similar interest shall not entitle the 
holder of the interest to any benefit 
under the contract. 

§ 438.5 Good faith reliance on 
misrepresentation. 

Notwithstanding any other provision 
of the tomato insurance contract, 
whenever. 

(a) An insured person under a 
contract of crop insurance entered into 
under these regulations, as a result of a 
misrepresentation or other erroneous 
action or advice by an agent or 
employee of the Corporation (1) is 
indebted to the Corporation for 
additional premiums, or (2) has suffered 








Federal Register / Vol. 49. No. 228 / Monday, November 26, 1984 / Proposed Rules 


46411 


a loss to a crop which is not insured or 
for which the insured person is not 
entitled to an idemnity because of 
failure to comply with the terms of the 
insurance contract, but which the 
insured person believed to be insured, or 
believed the terms of the insurance 
contract to have been complied with or 
waived, and 

(b) The Board of Directors of the 
Corporation, or the Manager in cases 
involving not more than $100,000.00, 
finds that: (1) An agent or employee of 
the Corporation did in fact make such 
misrepresentation or take other 
erroneous action or give erroneous 
advice; (2) said insured person relied 
thereon in good faith: and (3) to require 
the payment of the additional premiums 
or to deny such insured's entitlement to 
the indemnity would not be fair and 
equitable, such insured person shall be 
granted relief the same as if otherwise 
entitled thereto. 

§ 438.6 The contract 

The insurance contract shall become 
effective upon the acceptance by the 
Corporation of a duly executed 
application for insurance on a form 
prescribed by the Corporation. The 
contract shall cover the tomato crop as 
provided in the policy. The contract 
shall consist of the application, the 
policy, and the county actuarial table. 
Any changes made in the contract shall 
not affect its continuity from year to 
year. The forms referred to in the 
contract are available at the applicable 
service offices. 

§ 438.7 The application and policy. 

(a) Application for insurance on a 
form prescribed by the Corporation may 
be made by any person to cover such 
person's share in the tomato crop as 
landlord, owner-operator, or tenant. The 
application shall be submitted to the 
Corporation at the service office on or 
before the applicable closing date on file 
in the service office. 

(b) The Corporation may discontinue 
the acceptance of applications in any 
county upon its determination that the 
insurance risk is excessive, and also, for 
the same reason, may reject any 
individual application. The Manager of 
the Corporation is authorized in any 
crop year to extend the closing date for 
submitting applications or contract 
changes in any county, by placing the 
extended date on file in the applicable 
service offices and publishing a notice in 
the Federal Register upon the Manager's 
determination that no adverse 
selectivity will result during the period 
of such extension. However, if adverse 
conditions should develop during such 
period, the Corporation will immediately 


discontinue the acceptance of 
applications. 

(c) In accordance with the provisions 
governing changes in the contract 
contained in policies issued under FCIC 
regulations for the 1985 and succeeding 
crop years, a contract in the form 
provided for in this subpart will come 
into effect as a continuation of a tomato 
contract issued under such prior 
regulations, without the filing of a new 
application. 

(d) The application for the 1985 and 
succeeding crop years is found at 
Subpart D of Part 400—General 
Administrative Regulations (7 CFR 
400.37,400.38} and may be amended 
from time to time for subsequent crop 
years. The provisions of the Canning 
and Processing Tomato Insurance Policy 
for the 1985 and succeeding crop years 
are as follows: 

DEPARTMENT OF AGRICULTURE 

Federal Crop Insurance Corporation 

Canning and Processing Tomato Crop 
Insurance Policy 

(This is a continuous contract. Refer to 
Section 15.) 

AGREEMENT TO INSURE: We will' 
provide the insurance described in this policy 
in return for the premium and your 
compliance with all applicable provisions. 

Throughout this policy, "you" and “your" 
refer to the insured shown on the accepted 
Application and “we." "us“ and “our" refer to 
the Federal Crop Insurance Corporation. 
Terms and Conditions 

1. Causes of Loss. 

a. The insurance provided is against 
unavoid^le loss of production resulting from 
the following causes occurring within the 
insurance period: 

(1) Adverse weather conditions: 

(2) Fire; 

(3) Insects; 

(4) Plant disease; 

(5) Wildlife: 

(6) Earthquake; 

(7) Volcanic eruption; or 

(8) Failure of the irrigation water supply 
due to an unavoidable cause occurring after 
the beginning of planting; 

unless those causes are excepted, excluded, 
or limited by the actuarial table or section 
9e(5). 

b. We will not insure against any loss of 
production due to; 

(1) The neglect, mismanagement, or 
wrongdoing of you. any member of your 
household, your tenants or employees: 

(2) The failure to follow recognized good 
tomato farming practices: 

(3) The impoundment of water by any 
governmental, public or private dam or 
reservoir project; 

(4) Failure to market the tomatoes when 
such failure is not due to an insurable cause; 
or 

(5) Any cause not specified in section la as 
an insured loss. 

2. Crop, acreage, and share insured. 


a. The crop insured will be tomatoes which 
are planted for harvest as canning or 
processing tomatoes, which are grown on 
insured acreage and for which a guarantee 
and premium rate are provided by the 
actuarial table. 

b. The acreage insured for each crop year 
will be tomatoes planted on insurable 
acreage as designated by the actuarial table 
and in which you have a share, as reported 
by you or as determined by us. whichever we 
elect. 

c. The insured share will be your share as 
landlord, owner-operator, or tenant in the 
insured tomatoes at the time of planting. 

d. We do not insure any acreage: 

(1) Which is not grown under a contract 
with a canner or processor or excluded from 
the canner or processor contract for. or 
during, the crop year (the contract must be 
executed and effective before you report your 
acreage): 

(2) If the farming practices carried out are 
not in accordance with the farming practices 
for which the premium rates have been 
established; 

(3) Which is irrigated and an irrigated 
practice is not provided for by the actuarial 
table unless you elect to insure the acreage as 
nonirrigated by reporting it as insurable 
under section 3: 

(4) Which is destroyed, it is practical to 
replant to tomatoes, but such acreage is not 
replanted; 

(5) Initially planted after the final planting 
date contained in the actuarial table, unless 
you agree in writing on our form to coverage 
reduction: 

(6) Of volunteer tomatoes: 

(7) Planted to a type or variety of tomatoes 
not established as adapted to the area or 
excluded by the actuarial table; or 

(8) Planted for the development or 
production of hybrid seed or for experimental 
purposes. 

e. If insurance is provided for an irrigated 
practice: 

(1) You must report as irrigated only the 
acreage for which you have adequate 
facilities and water to carry out a good 
tomato irrigation practice at the time of 
planting; and 

(2) Any loss of production caused by 
failure to carry out a good tomato irrigation 
practice, except failure of the water supply 
from an unavoidable cause occurring after 
the beginning of planting, will be considered 
as due to an uninsured cause. The failure of 
breakdown of irrigation equipment or 
facilities will not be considered as a failure of 
the water supply from an unavoidable cause. 

f. We may limit the insured acreage to any 
acreage limitation established under any Act 
of Congress, if we advise you of the limit 
prior to planting. 

3. Report of acreage, share, and practice. 

You must report on our form: 

a. All the acreage of tomatoes in the county 
in which you have a share: 

b. The practice; and 

c. Your share at the time of planting; 

You must designate separately any acreage 
that is not insurable. You must report if you 
do not have a share in any tomatoes planted 
in the county. This report must be submitted 
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annually on or before the reporting date 
established by the actuarial table. All 
indemnities may be determined on the basis 
of information you have submitted on this 
report. If you do not submit this report by the 
reporting date, we may elect to determine by 
unit the insured acreage, share, and practice 
or we may deny liability on any uniL Any 
report submitted by you may be revised only 
upon our approval. 

4. Production guarantees, coverage levels, 
and prices for computing indemnities. 

a. The production guarantees, coverage 
levels, and prices for computing indemnities 
are contained in the actuarial table. 

b. The production guarantees are 
progressive by periods as designated by the 
actuarial table. 

c. Any acreage of tomatoes damaged to the 
extent that growers in the area generally 
would not further care for the tomatoes will 
be deemed to have been destroyed even 
though the tomatoes continue to be cared for. 
The production guarantee for such acreage 
will be the guarantee designated by the 
actuarial table for the period in which such 
destruction occurs. The final stage guarantee 
will apply only to harvested acreage. 

d. Coverage level 2 will apply if you have 
not elected a coverage level. 

e. You may change the coverage level and 
price election on or before the closing date 
for submitting application for the crop year as 
established by the actuarial table. 

5. Annual premium. 

a. The annual premium is earned and 
payable at the time of planting. The amount 
is computed by multiplying the production 
guarantee times the price election, times the 
premium rate, times the insured acreage, 
times your share at the time of planting. 

b. Interest will accrue at the rate of one 
and one-half percent (1 simple interest 
per calendar month, or any part thereof, on 
any unpaid premium balance starting on the 
first day of the month following the first 
premium billing date. 

c. If you are eligible for a premium 
reduction in excess of 5 percent based on 
your insuring experience through the 1983 
crop year under the terms of the Experience 
Table contained in the tomato policy for the 
1984 crop year, you will continue to receive 
the benefit of that reduction subject to the 
following conditions: 

(1) No premium reduction will be retained 
after the 1989 crop year; 

(2) The premium reduction will not increase 
because of favorable experience: 

(3) The premium reduction %vill decrease 
because of unfavorable experience in 
accordance with the terms of the 1984 policy: 

(4) Once the loss ratio exceed .80 no further 
premium reduction will be applicable; and 

(3) Participation must be continuous. 

6. Deductions for debt. 

Any unpaid amount due us may be 
deducted from any indemnity payable to you 
or from any loan or payment due you under 
any Act of Congress or program administered 
by the United States Department of 
Agriculture or its Agencies. 

7. Insurance period. 

Insurance attaches when the tomatoes are 
planted and ends at the earliest of: 

a. Total destruction of the tomatoes; 


b. Harvest or removal from the field; 

c. Final adjustment of a loss; or 

d. The following dates of the calendar year 
in which tomatoes are normally harvested: 

(1) California...October 20 

(2) All other states.October 10 

8. Notice of damage or loss. 

a. In case of damage or probable loss: 

(1) You must give us written notice if: 

(a) During the period before harvest, the 
tomatoes on any unit are damaged and you 
decide not to further care for or harvest any 
part of them; 

(b) You want our consent to put the 
acreage to another use; or 

(c) After consent to put acreage to another 
use is given, additional damage occurs. 

insured acreage may not be put to another 
use until we have appraised the tomatoes 
and given written consent. We will not 
consent to another use until it is too late to 
replant. You must notify us when such 
acreage is put to another use. 

(2) You must give us notice at least 15 days 
before the beginning of harvest if you 
anticipate a loss on any unit. 

(3) if probable loss is later determined, 
immediate notice must be given. A 
representative sample of the unharvested 
tomatoes (at least 10 feet wide and the entire 
length of the field) must remain unharvested 
for a period of 15 days from the date of 
notice, unless we give you written consent to 
harvest the sample. 

(4) If an indemnity is to be claimed on any 
unit notice must be given immediately. 

(a) When harvest would normally start if 
any acreage on the unit is not to be 
harvested; 

(b) After discontinuance of harvest on the 
unit; 

(c) if you are unable to deliver production 
to the canner or processor, or 

(d) When harvest is completed on the unit. 

(5) In addition to the notices otherwise 
required (unless notice has been given under 
subsection (4) above.) if you are going to 
claim an indemnity on any unit, we must be 
given notice not later than 30 days after the 
earlier of: 

(a) Total destruction of the tomatoes on the 
unit; or 

(b) The calendar date for the end of the 
insurance period. 

b. The tomato vines on any hand harvested 
acreage must not be destroyed until 
inspected by us if an indemnity is to be 
claimed on the unit. 

c You must obtain written consent from us 
before you destroy any tomatoes which are 
not to be harvested. 

d. We may reject any claim for indemnity if 
any of the requirements of this section or 
section 9 are not complied with. 

9. Claim for indemnity. 

a. Any claim for indemnity on a unit must 
be submitted to us on our forra not later than 
80 days after the earliest of: 

(1) Total destruction of the tomatoes on the 
unit; 

(2) Harvest of the unit: or 

(3) The calendar date for the end of the 
insurance period 

b. We will not pay any indemnity unless 
you; 

(1) Establish the total production of 
tomatoes on the unit and that any loss of 


production has been directly caused by one 
or more of the insured caused during the 
insurance period; and 

(2) Furnish all information we require 
concerning the loss. 

c. The indemnity will be determined on 
each unit by: 

(1) Multiplying the insured acreage by the 
production guarantee; 

(2) Subtracting therefrom the total 
production of tomatoes to be counted (see 
section 9e): 

(3) Multiplying the remainder by the price 
election; and 

(4) Multiplying this product by your share. 

d. If the information reported by you under 
section 3 of the policy: 

(1) In the 1985 crop year results in a lower 
premium than the actual premium deteimined 
to be due, the indemnity will be reduced 
proportionately. 

(2) In the 1986 and suceecUng crop years 
results in a lower premium than the actual 
premium determined to be due. the 
production guarantee on the unit will be 
computed on the information reported and 
not on the actual information determined. All 
production from insurable acreage, whether 
or not reported as insurable will count 
against the production guarantee. 

e. The total production (tons) to be counted 
for a unit will include all harvested and 
appraised produption. 

(1) All tomato production marketed and 
any tomato production which does not meet 
the quality requirements of the canner or 
processor contract due to not being timely 
marketed will be considered production to 
count. 

(2) Appraised production to be counted will 
include: 

(a) Unharvested production on harvested 
acreage and potential production lost due to 
uninsured causes and failure to follow 
recognized good tomato farming practices. 

(b) Not less than the guarantee for any 
acreage which is abandoned, put to another 
use without our prior written consent, or 
damaged solely by an uninsured cause: 

(c) For acreage which does not qualify for 
the final period guarantee, any amount of 
appraised and harvested production in 
excess of the difference between the final 
period guarantee and the guarantee 
applicable to such acreage will be counted, 
except that all appraised production lost due 
to uninsured causes will be counted. 

(3) Our appraisal on insured acreage for 
which we have given written consent to be 
put to another use will be considered 
production unless such acreage is: 

(a) Not put to another use before harvest of 
tomatoes becomes general in the county: 

(b) Harvested; or 

(c) Further damaged by an insured cause 
before the acreage is put to another use. 

(4) The amount of production of any 
unharvested tomatoes may be determined on 
the basis of field appraisals conducted after 
the end of the insurance period. 

(5) If you have elected to exclude hail and 
Tire as insured causes of loss and the 
tomatoes are damaged by hail or fire, 
appraisals will be made in accordance with 
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Form FCI-78, “Request to Exclude Hail and 
Fire". 

(6) The commingled production of units will 
be allocated to such units in proportion to our 
liability on the harvested acreage of each 
unit 

f. You must not abandon any acreage to us. 

g. You may not bring suit or action against 
us unless you have complied with all policy 
provisions. If a claim is denied, you may sue 
us in the United States District Court under 
the provisions of 7 U.S.C. lS08(c). You must 
bring suit within 12 months of the date notice 
of denial is mailed to and received by you. 

h. We will pay the loss within 30 days after 
we reach agreement with you or entry of a 
final judgment. In no instance will we be 
liable for interest or damages in connection 
with any claim for indemnity, whether we 
approve or disapprove such claim. 

i. If you die. disappear, or are judicially 
declared incompetent, or if you are an entity 
other than an individual and such entity is 
dissolved after the tomatoes are planted for 
any crop year, any indemnity will be paid to 
the person{s) we determine to be beneficially 
entitled thereto. 

j. If you have other fire insurance, fire 
damage occurs during the insurance period, 
and you have not elected to exclude fire 
insurance from this policy, we will be liable 
for loss due to fire only for the smaller of: 

(1) The amount of indemnity determined 
pursuant to this contract without regard to 
any other insurance; or 

(2) The amount by which the loss from fire 
exceeds the indemnity paid or payable under 
such other insurance. For the purposes of this 
section, the amount of loss from fire will be 
the difference between the fair market value 
of the production on the unit before the fire 
and after the fire. 

10. Concealment or fraud. 

We may void the contract on all crops 
insured without affecting your liability for 
premiums or waiving any right, including the 
right to collect any amount due us if, at any 
time, you have concealed or misrepresented 
any material fact or committed any fraud 
relating to the contract, and such voidance 
will be effective as of the beginning of the 
crop year with respect to which such act or 
omission occurred. 

11. Transfer of right to indenmity on 
insured share. 

If you transfer any part of your share 
during the crop year, you may transfer your 
fight to an indemnity. The transfer must be on 
our form and approved by us. We may collect 
the premium from either you or your 
transferee or both. The transferee wdll have 
all rights and responsibilities under the 
contract. 

12. Assignment of indemnity. 

You may assign to another party your right 
to an indemnity for the crop year, only on our 
form and with our approval. The assignee 
will have the right to submit the loss notices 
and forms required by the contract. 

13. Subrogation. (Recovery of loss from a 
third party.) 

Because you may be able to recover all or a 
part of your loss from someone other than us. 
you must do all you can to preser\'e any such 
rights. If we pay you for your loss then your 
right of recovery will at our option belong to 


us. If we recover more than we paid you plus 
our expenses, the excess will be paid to you. 

14. Records and access to farm. 

You must keep, for two years after the time 
of loss, records of the harvesting, storage, 
shipment, sale or other disposition of all 
tomatoes produced on each unit including 
separate records showing the same 
information for production from any 
uninsured acreage. Any person designated by 
us will have access to such records and the 
farm for purposes related to the contract 

15. Life of contract: cancellation and 
termination. 

a. This contract will be in effect for the 
crop year specified on the application and 
may not be canceled by you for such crop 
year. Thereafter, the contract will continue in 
force for each succeeding crop year unless 
canceled or terminated as provided in this 
section. 

b. This contract may be canceled by either 
you or us for any succeeding crop year by 
giving written notice on or before the 
cancellation date preceding such crop year. 

c. This contract will be canceled if you do 
not furnish satisfactory records of the 
previous year’s production to us on or before 
the cancellation date. If the insured, prior to 
the cancellation date, shows, to our 
satisfaction, that records are unavailable due 
to conditions beyond the insured's control, 
such as fire, flood or other natural disaster, 
the Field Actuarial office may assign a yield 
for that year. The assigned yield will not 
exceed the ten-year average. 

d. This contract will terminate as to any 
crop year if any amount due us on this or any 
other contract with you is not paid on or 
before the termination date preceding such 
crop year for the contract on which the 
amount is due. The date of payment of the 
amount due: 

(1) If deducted from an indemnity will be 
the date you sign such claim; or 

(2) If deducted from payment under another 
program administered by the United States 
Department of Agriculture will be the date 
both such payment and set-offs are approved. 

e. The cancellation and termination dates 


are: 

SUte 

Canoenation «nd 

termination dates 


Feb. 1& 

... . 

AU other SHIM .... 

Apr. 15. 


f. If you die or are judicially declared 
incompetent, or if you are an entity other 
than an individual and such entity is 
dissolved, the contract will terminate as of 
the date of death, judicial decla^ion, or 
dissolution. If such event occurs after 
insurance attaches for any crop year, the 
contract will continue in force through the 
crop year and terminate at the end thereof. 
Death of a partner in a partnership will 
dissolve the partnership unless the 
partnership agreement provides otherwise. If 
two or more persons having a joint interest 
are insured jointly, death of one of the 
persons will dissolve the joint entity. 

g. The contract will terminate if no 
premium is earned for five consecutive years. 

16. Contract changes. 


VVe may change any of the terms and 
provisions of the contract from year to year. 
If your price election at which indemnities 
are computed is no longer offered, the 
actuarial table will provide the price election 
which you are deemed to have elected. Ail 
contract changes will be available at your 
service office by December 31 preceding the 
cancellation date for counties with an April 
15 cancellation date and by November 30 
preceding the cancellation date for all other 
countries. Acceptance of any changes will be 
conclusively presumed in the absence of any 
notice from you to cancel the contract. 

17. Meaning of terms. 

For the purposes of canning and processing 
tomato crop insurance: 

a. “Actuarial table" means the forms and 
related material for the crop year approved 
by us which are available for public 
inspection in your service office, and which 
show the production guarantees, coverage 
levels, premium rates, prices for computing 
indemnities, practices, insurable and 
uninsurable acreage, and related information 
regarding tomato insurance in the county. 

b. “County" means the county shofvn on 
the application and any additional land 
located in a local producing area bordering 
on the county, as shown by the actuarial 
table. 

c. "Crop year" means the period within 
which the tomatoes are normally grown and 
will be designated by the calendar year in 
which the tomatoes are normally harvested. 

d. "Harvest" or "harvested" as to any 
insured acreage not deemed to have been 
destroyed earlier, means severance of 
tomatoes from the vines and delivery of such 
tomatoes under your contract with a canner 
or processor. 

e. "Insurable acreage" means the land 
classified as insurable by us and shown as 
such by the actuarial table. 

f. "Insured" means the person who 
submitted the application accepted by us. 

•g. “Loss ratio" means the ratio of 
indemnity(ies) to premium(s). 

h. "Person" means an individual, 
partnership, association, corporation, estate, 
trust, or other business enterprise or legal 
entity, and wherever applicable, a State, a 
political subdivision of a State, or any agency 
thereof. 

I. "Service office" means the office 
servicing your contract as shown on the 
application for insurance or such other 
approved office as may be selected by you or 
designated by us. 

j. 'Tenant" means a person who rents land 
from another person for a share of the 
tomatoes or a share of the proceeds 
therefrom. 

k. "Unit" means all insurable acreage of 
tomatoes in the county on the date of 
planting for the crop yean 

(1) In which you have a 100 percent share; 
or 

(2) Which is owned by one entity and 
operated by another entity on a share basis. 

Land rented for cash, a fixed commodity 
payment, or any consideration other than a 
share in the tomatoes on such land will be 
considered as owned by the lessee. Land 
which would otherwise be one unit may be 
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divided according to applicable guidelines on 
file in your service office or by written 
agreement with us. Units as herein defined 
will be determined when the acreage is 
reported. Errors in reporting units may be 
corrected by us to conform to applicable 
guidelines when adjusting a loss. We may 
consider any acreage and share thereof 
reported by or for your spouse or child or any 
member of your household to be your bona 
fide share or the bona fide share of any other 
person having an interest therein. 

18. Descriptive headings. 

The descriptive headings of the various 
policy terms and conditions are formulated 
for convenience only and are not intended to 
affect the construction or meaning of any of 
the provisions of the contract. 

19. Determinations. 

All determinations required by the policy 
will be made by us. If you disagree with our 
determinations, you may obtain 
reconsideration of or appeal those 
determinations in accordance with Appeal 
Regulations. 

20. Notices. 

All notices required to be given by you 
must be in writing and received by your 
service office within the designated time 
unless otherwise provided by the notice 
requirement. Notices required to be given 
immediately may be by telephone or in 
person and confirmed in writing. Time of the 
notice will be determined by the time of our 
receipt of the written notice. 

Approved by the Board of Directors on 
August 16.1984. 

Peter F. Cole, 

Secretary, Federal Crop Insurance 
Corporation. 

Dated: November 15.1984. 

Approved by: 

Edward Hews, 

Acting Manager. 

(FR Doc. B4-30aoo Filed 11-23-^4; 8:45 un] 
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Federal Grain inspection Service 
7 CFR Part 800 

Weighing Provisions and Procedures 

agency: Federal Grain Inspection 
Service. USDA. 

action: Proposed rule. 

summary: In compliance with the 
requirements for periodic review of 
existing regulations, the Federal Grain 
Inspection Service (FGIS or Service) 
reviewed and proposes to revise the 
regulations under the United States 
Grain Standards Act (Act), as amended, 
concerning Weighing Provisions and 
Procedures to condense certain language 
and reorganize the text to facilitate the 
use of the regulations. The proposal 
would establish provisions for applying 
additives to grain for the purpose of 


controlling insects, reducing dust, and 
identifying grain. 

date: Comments must be submitted on 
or before January 25.1985. 

ADDRESS: Comments must be submitted 
in writing to Lewis Lebakken, Jr., 
Information Resources Management 
Branch, FGIS. USDA, Room 0667 South 
Building, 1400 Independence Avenue, 
SW., Washington, D.C. 20250, telephone 
(202) 382-1738. All comments received 
will be made available for public 
inspection at the above adless during 
regular business hours (7 CFR 1.27 (b)). 
FOR FURTHER INFORMATION CONTACT: 
Lewis Lebakken, Jr., address as above, 
telephone (202) 382-1738. 
SUPPLEMENTARY INFORMATION: 

Executive Order 12291 

This proposed rule has been issued in 
conformance with Executive Order 
12291 and Departmental Regulation 
1512-1. This action has been classiHed 
as nonmajor because it does not meet 
the criteria for a major regulation 
established in the-Order. 

Regulatory Flexibility Act Certification 

Dr. Kenneth A. Gilles, Administrator, 
FGIS, has determined that this proposed 
rule will not have a significant economic 
impact on a substantial number of small 
entities as defined in the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.) 
because most users of the official 
inspection and weighing services and 
those entities that perform these 
services do not meet the requirements 
for small entities. 

Information Collection and 
Recordkeeping Requirements 

In compliance with the Office of 
Management and Budget (OMB) 
regulations (5 CFR Part 1320) which 
implements the Paperwork Reduction 
Act of 1980 (Pub. L. 96-511) and section 
3504(h) of that Act, the previously 
approved information collection and 
recordkeeping requirements contained 
in this proposed rule have been 
submitted to OMB for review. 

Comments concerning these 
requirements should be directed lo the 
Office of Information and Regulatory 
Affairs of OMB, Attention: Desk Officer 
for the Department of Agriculture. Room 
3201, NEOB, Washington, D.C. 20503. 

Regulatory Review 

The review of the regulations 
concerning Weighing Provisions and 
Procedures (7 CFR 800.95-600.103) 
included a determination of continued 
need for and consequences of the 
regulations. The objective of the review 
was to ensure that the regulations are 


serving their intended purposes, the 
language is clear, and the regulations 
are consistent with FGIS policy and 
authority. FGIS has determined that, in 
general, these regulations are serving 
their intended purpose, are consistent 
with FGIS policy and authority, and 
should remain in effect. FGIS, however, 
proposes to amend: 

1. Section 800.95, Methods and order 
of performing weighing services, by: 

(a) Clarifying the procedures for 
performing weighing services by 
specifying who may perform approved 
weighing services. 

(b) Removing the provisions for 
weighing bulk grain, sacked grain, and 
conducting reviews of weighing because 
these provisions duplicate provisions 
already covered in § S 800.46. 800.77, 
800.129, 800.131, and in FGIS 
instructions. 

(c) Combining S§ 800.95(b) and 
800.95(c) and renumbering as § 800.95(b) 
to simplify the regulation. 

2. Section 800.96, Weighing 
procedures, by: 

(a) Removing the general Class X and 
Class Y weighing provisions in 

i 600.96(a) because these provisions 
duplicate provisions already covered in 
5 § 800.95 and 800.77. 

(b) Incorporating provisions for 
weighing inbound and outbound grain 
into SS 800.96(a) and 800.96(b) that are 
presently covered by 55 800.96(b)(4)(ii) 
and 800.103(d)(1). 

(c) Reorganizing and clarifying the 
remaining paragraphs contained in this 
section, presently designated as 

55 800.96 (b), (c), and (d), concerning 
spills, commingled carriers, and losses 
of identity; and renumbering as 
55 800.96 (c)(1), (c)(4), and (c)(5). 

(d) Incorporating provisions for dust 
which are presently covered by 

5 800.103(d)(2)(ii) and renumbering as 
5 800.96(c)(3). 

(e) Incorporating provisions for 
applying additives presently covered by 
5 800.103(c) and renumbering as 

5 800.96(c)(2) for the purpose of 
controlling insects, suppressing dust, 
identifying grain, and any other purpose 
deemed necessary by the Administrator. 
Presently. FGIS does not allow the 
application of additives, other than 
insecticides under certain conditions, to 
inbound grain before weighing or 
outbound grain after weighing because 
such material may alter the weight or 
condition of the grain. For several years, 
the grain industry has sought permission 
to apply additives, such as water, 
mineral oil, and insecticides, to grain 
during receiving and shipping 
operations. There are three primary uses 
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proposed by the industry for additive 
applications: 

(1) Control of Insects- Spraying water- 
based insecticides on grain received into 
an elevator appears to be an effective, 
economical means of controlling 
infestation. Additionally, many foreign 
buyers require that grain be sprayed 
with an insecticide during loading into 
export vessels. 

(2) Dust Suppression. Industry 
research has shown that spraying grain 
with either a water- or mineral oil based 
additive may significantly reduce dust 
emissions, llie suppression of dust 
maybe vital both in preventing elevator 
explosions and in reducing atmospheric 
pollution of the areas surrounding 
elevators. 

(3) Identification. Some foreign buyers 
have required that grain sold to their 
country be sprayed with a nontoxic dye 
80 as to identify the grain. Tlie 
application of this dye is often a 
contingent of sale and without it the 
buyer will not purchase the grain 

The Food and Drug Administration 
(FDA) investigated the effect that 
additive^have upon grain. FDA 
determined that mineral oil- and water- 
based additives are safe. Additionally, 
research conducted by and for FGIS 
found no conclusive evidence that 
mineral oil- and water-based additives 
are detrimental to grain quality. 

Since additives have been deemed to 
be safe and since there is an apparent 
need for such additives. FGIS proposes 
to allow additives for certain purposes 
to be applied to grain provided that all 
FDA and other Federal and State 
regulations are complied with by the 
elevator. Presently, the regulations limit 
the use additives to insecticides. This 
proposal will expand upon the use of 
additives for certain purposes. FGIS will 
report all incidences or suspected 
incidences of illegal additive application 
to the appropriate authorities. To ensure 
that all parties are made aware of 
additive applications, and any effect 
they may have on the weight of the 
pain, the FGIS instructions 
implementing the proposed regulation 
will require that the following statement 
will be shown on offfcial certificates 
Issued by the Service: Applicant states 
of additive) applied to grain 
[before or after) sampling and weighing 
to [purpose of the application)** No 
statement will be shown when additives 
are applied prior to sampling and 
weighing outbound grain or after 
wmplmg and weighing inbound grain. 
The restrictions in § 800.103(c)(2) as to 
applying insecticides prior to outbound 
Weighing will be deleted as 
urmecessary. This proposed change 
affects § 800.88, Loss of identity, which 


deals with the effect of an application of 
additives from an official inspection 
standpoint. Conforming changes will be 
proposed in a separate rulemaking 
action. 

3. Section 800.97, Weighing of bulk 
grain in containers, land carriers, and 
barges in single lots by; 

(a) Revising the title to accommodate 
the proposed changes in the regulations. 

(b) Revising § 800.97(a) to include 
weighing grain loaded or unloaded from 
any carrier and simplifying the language 
to promote greater understanding of the 
regulation. 

(c) Condensing and combining the 
procedures for weighing grain currently 
contained in §§ 000.97(b). 800.97(d), 
800.97(e)(1). 800.99(c), and 800.99(d)(3) 
and renumbering as §§ 800.97(b)(1). 
800.97(b)(2), and 800.97(b)(3). 

(d) Clarifying § 800.97(c). revising the 
heading, and renumberii^ as 

§ 800.97(c)(1), 

(e) Simpli^ng § 800.97(e)(2) and 
renumbering as § 800.97(c)(2). 

(f) Removi^ 800.97(f) because this 
information is not necessary in the 
regulatory text and is already covered in 
FGIS instructions. 

(g) Incorporating and clarifying the 
provisions for certiHcating shiplot grain 
that are now in §5 800.99(d)(1), 
800.99(d)(2). and 800.99(d)(4). 

4. Section 800.98, Weighing of grain in 
combined lots, by: 

(a) Revising the title for clarity and 
consistency. 

(b) Simplifying the language of 
§ 800.98(a) to promote greater 
understand!^ of the reflation. 

(c) Removing the application 
procedures for weighing during loading 
or unloading and recertification in 

§S 800.98 (b)(1) and (b)(2) because they 
duplicate provisions already covered in 
§ 800.110 and in the FGIS Weighing 
Handbook. 

(d) Reorganizing, clarifying, and 
renumbering the specific weighing and 
certification procedures to promote a 
better understanding of the regulations. 

5. Section 800.99, Weighing of shiplot 
grain in single lots, by: 

(a) Revising the title to reflect the 
proposed changes. 

(b) Removing the weighing and 
certification procedures for shiplot grain 
presently contained in §§ 800.99(a), 
800.99(c). and 800.99(d) and combining 
these procedures with those procedures 
established for other carriers in § 800.97 
to simplify the regulations. 

(c) Removing the application 
procedures for shiplot grain in 

§ 800.99(b) because they duplicate those 
already covered by 800.116. 

(d) Incorporating the checkweighing 
provisions by level of service presently 


contained in § 800.101 and renumbering 
as § 800.99(a). 

(e) Incorporating, clarifying, and 
condensing the official weight sample 
provisions for checkweighing sacked 
grain, with the exception of § 800.100(a) 
which is duplicative, presently 
contained in §S 800.100(b), 800.100(c). 
800.100(d). 800.100(e), and 800.100(f) and 
renumbering as §§ 800.99(b), 800.99(c), 
800.99(d). 800.99(e), and 000.99(f). 

(f) Incorporating the official 
checkweighing sampling provisions by 
kind of movement presently contained 
§§ 800.102(a). 800.102(b). 800.102(c). and 
800.102(d) and renumbering as 

§§ 800.99(g)(1). e00.99(g)(2). 800.99(g)(3). 
and 800.99(g)(4). 

6. Section 800.100. Official weight 
sample provisions for checkweighing 
sacked grain, by removing the 
requirements contained in § § 800.100(a), 
800.100(b), 800.100(c). 800.100(d). 
800.100(e). and 800.100(f). with the 
exception of § 800.100(a). and including 
in §: 800.99(b). 800.99(c). 600.99(d). 
800.99(e). and 600.99(f). 

7. Section 800.101, Checkweighing 
sampling provisions by level of service, 
by removing and including in 

S 800.99(a). 

8. Section 800.102. Official 
checkweighing sample provisions by 
kind of movement, by removing the 
provisions and including in § 000.99(g). 

9. Section 800.103, Restricted weighing 
activities, by: 

(a) Removing the provisions for 
misusing and modifying equipment 
contained in §§ 800.103(a) and 
800.103(b) because they duplicate 
provisions already covered in 

§§ 802.9(b) and802.9(j). 

(b) Removing the provisions for 
adding insecticide contained in 

§ S 800.103(c) and including in 
§ 800.96(c)(2). 

(c) Removing the provisions for 
processing weighed grain contained in 
§ 800.103(d) and including in 

§§ 800.96(a). 800.96(b). 800.96(c)(2). and 
800.96(c)(3). 

List of Subjects in 7 CFR Part 800 

Administrative practice and 
procedure, grain, and export. 

PART 800—WEIGHING PROVISIONS 
AND PROCEDURES 

Accordingly, it is proposed that 7 CFR 
Part 600 of the regulations be amended 
as follows: 

1. Section 800.95 would be revised to 
read: 
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S 800.95 Methods and order of performing 
weighing services. 

(a) Methods, All Class X or class Y 
weighing, checkweighing, checkloading, 
stowage examination, and other 
weighing services will be performed by 
official personnel or approved weighers 
using approved weighing equipment and 
according to procedures prescribed in 
the regulations and the instructions. 

(b) Order of service. Weighing 
services will be performed, to the extent 
practicable, in the order in which 
requests are received. Official personnel 
must mark or stamp the date received 
on each written request for service. 
Precedence will be given to requests for 
weighing required by sections 5(a)(1) or 
5(a)(2) of the Act 

2 . Section 800.96 would be revised to 
read: 

§ 800.96 Weighing procedures. 

(a) Inbound, Inbound grain that is to 
be weighed must be routed directly from 
the carrier and cannot be cleaned, dried, 
or otherwise processed to remove or 
add other grain or material en route. 
Except as noted in paragraph (c) of this 
section, the identity of an inbound lot 
shall be considered lost when a portion 
of the lot is transferred or otherwise 
removed prior to weighing or a portion 
of grain or other material is added to the 
lot prior to weighing. When loss of 
identity occurs, no amount shall be 
shown in the *‘Net Weight** portion of 
the weight certificate for the lot. 

(b) Outbound, Outbound grain that 
has been weighed must be routed 
directly from the scale to the carrier and 
cannot be cleaned, dried, or otherwise 
processed to remove or add other grain 
or material en route. Except as noted in 
paragraph (c) of this section, the identity 
of an outbound lot will be considered 
lost if a portion of the lot is transferred 
or otherwise removed from the lot after 
weighing or a portion of grain or other 
material is added to the lot after 
weighing. When loss of identity occurs, 
no amount shall be shown in the “Net 
Weight” portion of the weight certificate 
for the lot. 

(c) Exceptions — (1) Spills, (i) 
Outbound, (A) Replaced, If a spill occurs 
in handling and loading of outbound 
grain and the spilled grain is retrieved, 
or is replaced in kind, and is loaded on 
board during the loading operations, the 
weight certificate will show the weight 
of the grain that was physically loaded 
on board. Upon request of the applicant, 
an additional certificate may be issued 
by the agency or the field office to show 
the weight of the additional grain that 
was used to replace a spill. 


(B) Not replaced. If a spill occurs in 
the handling and loading of outbound 
grain and the spilled grain is not 
retrieved or is not replaced during the 
loading operation, the weight certificate 
will show the weight of the grain that 
was actually weighed, minus the 
estimated amount of the grain that was 
spilled. Upon request of the applicant, 
and additional certificate may be issued 
showing the estimated amount of grain 
that was spilled. The applicant may, 
upon rquest, have the total amount that 
was weighed shown on the weight 
certificate with the estimated amount of 
the spilled grain noted. 

(ii) Inbound, If a spill occurs in the 
handling of inbound grain and the grain 
is not retrieved and weighed, the weight 
certificate shall show the weight of the 
grain that was actually unloaded from 
the carrier and a statement regarding 
the spill as prescribed in the 
instructions. 

(2) Additives, If additives are applied 
during loading to outbound grain after 
weighing or during unloading to inbound 
grain before weighing for the purpose of 
insect control, dust control, 
identification, or other purposes 
determined by the Administrator to be 
in the interest of orderly marketing of 
grain, the weight certificate shall show 
the actual weight of the grain loaded 
into or unloaded from the carrier and a 
statement showing the type and purpose 
of the additive application. 

(3) Dust If airborne dust is removed 
during the handling of grain it shall not 
be considered to be a removal of 
material. 

(4) Commingled carriers. If grain from 
two or more identified carriers becomes 
mixed, (i) the combined weight of the 
grain will be shown in the *‘Net Weight*' 
block of one certificate with all carrier 
identification shown in the identification 
of carrier section of the certificate, or (ii) 
upon request of the applicant, a 
certificate will be issued for each carrier 
with the “Net Weight** block crossed 
out, and with the total combined weight 
unloaded and the identification of the 
other carrie(s) shown in the “Remarks'* 
section. 

(5) Unremoved groin. If, after 
unloading an inbound carrier, there is 
sound grain remaining in the carrier that 
could have been removed with 
reasonable effort, the weight certificate 
will show the weight of the grain that 
was actually unloaded from the carrier 
and a statement regarding the grain 
remaining in the carrier. 

3. Section 800.97 would be revised to 
read: 


§ 800.97 Weighing grain in containers, 
land carriers, barges, and shiplots. 

(a) General, The weighing of grain 
loaded or unloaded from any carrier will 
be conducted according to this section 
and the instructions. 

(b) Procedure —(1) General, If grain in 
a carrier is offered for inspection or 
weighing service as one lot, the grain 
will be weighed and certificated as one 
lot. The identification of the carrier shall 
be recorded on the scale tape or ticket 
and the weight certificate. 

(2) Sacked grain. If sacked grain is 
offered for weighing and the grain is not 
fully accessible, the request for weighing 
service shall be dismissed. 

(3) Part lots. If a portion of an inbound 
lot of grain is unloaded and a portion is 
left in the carrier because it is not 
uniform in quality or condition, or the lot 
is unloaded in other than a reasonably 
continuous operation, the portion that is 
removed and the portion reipaining in 
the carrier shall be considered as part 
lots and shall be weighed and 
certificated as part lots. 

(c) Certification of trucklots, carlots, 
and bargelots —(1) Basic requirement. 
One official certificate will be issued for 
the weighing of the grain in each truck, 
trailer, truck/trailer(s) combination, 
railroad car. barge, or similarly sized 
carrier. These requirements shall not be 
applicable to grain weighed as a 
combined lot under 5 800.98. 
Requirements of this paragraph may be 
waived by an agency or field Qffice upon 
a showing of good cause by an 
interested party. 

(2) Part-lot weight certificate. A part- 
lot weight certificate will show (i) the 
weight of the portion that is unloaded 
and (ii) the following statement: “Part- 
lot: The net weight stated herein reflects 
a partial unload." 

(d) Certification of shiplot grain^[\) 
Basic requirement The certificate will 
show (i) if applicable, a statement that 
the grain has been loaded aboard with 
other grain, (ii) the official weight, (iii) 
the stowage or other identification of the 
grain, and (iv) other information 
required by the regulations and the 
instructions. 

(2) Common stowage —(i) Without 
separation. If bulk grain is offered for 
weighing as it is being loaded aboard a 
ship and is loaded without separation in 
a stowage area with other grain or 
another commodity, the weight 
certificate for the grain in each lot shall 
show that the lot was loaded aboard 
with other grain or another commodity 
without separation and the relative 
location of the grain. 

(ii) With separation. If separations are 
laid between adjacent lots, the weight 
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certificates shall show the kind of 
material used in the separations and the 
location of the separations in relation to 
each lot 

(iii) Exception, The common stowage 
requirements of this paragraph shall not 
be applicable to the first lot in a stowage 
area unless a second lot has been 
loaded, in whole or in part, in the 
stowage area before issuing the official 
weight certificate for the first lot 

(3) Official mark. If the grain is 
officially weighed in a reasonably 
continuous operation, upon request by 
the applicant, the following statement 
may be shown on the weight certificate: 
'‘Loaded under continuous official 
weighing.” 

(Approved by the Office of Management and 
Budget under control number 0580-0003) 

4. Section 800.98 would be revised to 
read: 

$ 800.S8 Weighing grain in combined lots. 

(a) General The weighing of bulk or 
sacked grain loaded aboard, or being 
loaded aboard, or unloaded from two or 
more carriers as a combined lot shall be 
conducted according to this section and 
the instructions. 

(b) Weighing procedure —(1) Single lot 
weighing. Single lots of grain that are to 
be weighed as a combined lot shall be 
weighed in one location. The grain 
loaded into or unloaded from each 
carrier or container must be weighed in 
accordance with procedures prescribed 
in the instructions. In the case of sacked 
grain, a representative weight sample 
must be obtained from the grain in each 
carrier or container unless otherwise 
specified in the instructions. 

(2) Recertification. Grain that has 
been weighed and certificated as two or 
more single lots may be recertificated as 
a combined lot provided that (i) the 
grain in each single lot has been 
weighed in one location, (ii) the original 
weight certificates issued for the single 
lots have been or will be surrendered to 
the appropriate agency or field office, 

(iii) the official personnel who 
performed the weighing service for the 
single lots and the official personnel 
who are to recertificate the grain as a 
combined lot determine that the weight 
of the grain in the lots has not since 
changed and, in the case of sacked 
grain, that the weight samples used as a 
basis for weighing the single lots were 
representative at the time of the 
''weighing. 

(3) Grain uniform in quality. An 
applicant may request that grain be 
J'veighed and certificated as a combined 
nt whether or not the grain is uniform in 
quality for the purposes of inspection 
under the Act. 


(c) Certification procedures —(1) 
General Each certificate for a 
combined-lot Class X or Class Y 
weighing service shall show the 
identification for the ‘‘Combined lot” or, 
at the request of the applicant, the 
identification of each carrier in the 
combined lot. The identification and any 
seal information for the carriers may be 
shown on the reverse side of the weight 
certificate, provided the statement “See 
reverse side” is shown on the face of the 
certificate in the space provided for 
remarks. 

(2) Recertification. If a request for a 
combined-lot Class X or Class Y 
weighing service is filed after the grain 
in the single lots has been weighed and 
certificated, the combined-lot weighing 
certificate shall show: (i) The date of 
weighing the grain in the combined lot 
(if the single lots were weighed on 
different dates, the latest of the dates 
shall be shown); (ii) a serial number, 
other than the serial numbers of the 
weight certificates that are to be 
superseded; (iii) the name of the 
elevator from which or into which the 
grain in the combined lot was loaded or 
unloaded; (iv) a statement showing the 
weight of the grain in the combined lot; 
(v) a completed statement showing the 
identification of any superseded 
certificate as follows: “This combined- 
lot certificate supersedes certificates 

Nos.-, dated-”; and (vi) if at the 

time of issuing the combined-lot weight 
certificate the superseded certificates 
are not in the custody of the agency or 
field office, the statement “The 
superseded certificates identified herein 
have not been surrendered” shall be 
clearly shown, in the space provided for 
remarks, beneath the statement 
identifying the superseded certificates. If 
the superseded certificates are in the 
custody of the agency or field office, the 
superseded certificates shall be clearly 
marked “Void.” 

(3) Port lot. If a part of a combined lot 
of grain in inbound carriers is unloaded 
and a part is left in the carriers, the 
grain that is unloaded shall be weighed 
and certificated in accordance with the 
provisions in § 800.97(b)(3). 

(4) Official mark. When grain is 
weighed as a combined lot in one 
continuous operation, upon request by 
the applicant, the following statement 
shall be shown on the weight certificate: 
“Loaded under continuous official 
weighing,” or “Loaded under continuous 
official inspection and weighing.” 

(5) Further combining. After a 
combined-lot weight certificate has been 
issued, there shall be no further 
combining and no dividing of the 
certificate. 


(6) Limitations. No combined-lot 
weight certificate shall be issued (i) for 
any weighing service other than as 
described in this section or (ii) which 
shows a weight of grain different from 
the total of the combined single lot. 

5. Section 800.99 would be revised to 
read: 

§ 800.99 Checkweighing tacked grain. 

(a) General Each checkweighing 
service performed on a lot of sacked 
grain to determine the weight of the 
grain shall be made on the basis of one 
or more official weight samples obtained 
from the grain by official personnel 
according to this section and the 
instructions. 

(b) Representative sample. No official 
weight sample shall be considered to be 
representative of a lot of sacked grain 
unless the sample is of the size 
prescribed in the instructions and has 
been obtained and weighed according to 
the instructions. 

(c) Protecting samples and data. 
Official personnel and other employees 
of any agency or the Service shall 
protect official weight samples and data 
from manipulation, substitution, and 
improper and careless handling which 
might deprive the samples and sample 
data of their representativeness. 

(d) Restriction on weighing. No 
Agency shall weigh any lot of sacked 
grain unless at the time of obtaining the 
official weight sample the grain from 
which the sample was obtained was 
located within the area of responsibility 
assigned to the Agency. Upon good 
cause shown by the Agency, the 
Administrator may grant an exception to 
this rule on a case-by-case basis. 

(e) Equipment and labor. Each 
applicant for weighing services shall 
provide the necessary labor for 
obtaining official weight samples and 
place them in a position for weighing 
and shall supply suitable weighing 
equipment approved by the Service. 

(f) Disposition of official weight 
samples. In weighing sack grain in lots, 
the grain in the official weight samples 
shall be returned to the lots from which 
the samples were obtained. 

(g) Provisions by kinds of service. (1) 
movements. Each checkweighing 

on an “IN” movement of sacked grain 
shall be based on an official weight 
sample obtained while the grain is at 
rest in the carrier or during unloading in 
accordance with procedures prescribed 
in the instructions. 

(2) *OUT** movements (export). Each 
checkweighing of sacked export grain 
shall be based on an official weight 
sample obtained as the grain is being 
loaded aboard the final carrier, as the 
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grain is being sacked, or while the grain 
is at rest in a warehouse or holding 
facility in accordance with the 
instructions. 

(3) “Ol/T” movements (other than 
export). Each checkweighing of an 
“OUT* movement of nonexport sacked 
grain shall be based on an official 
weight sample obtained from the grain 
as the grain is being loaded in the 
carrier or container, or while the grain is 
at rest in the carrier and container, or 
while the grain is at rest in a warehouse 
or holding facility, or while the grain is 
being sacked in accordance with 
procedures prescribed in the 
instructions. 

(4) **LOCAU* weighing. Each 
checkweighing of a ‘“LOCAL** 
movement of sacked grain shall be 
based on an official weight sample 
obtained while the grain is at rest or 
while the grain is being transferred in 
accordance with procedures prescribed 
in the instructions. 

800.100-600.103 (Removed] 

6 . Sections 800.100. 800.101, 800.102, 
and 800.103 would be removed. 

(Hut). L. 94 -582. 90 S<al. 2869. as (7 

U.S.C. 71 et seq.)) 

Dated: November 8. 1984. 

Kenneth A. Gllles, 

Administrator. 

{FR Doc. 64-30870 Filed 11-2^: 6.-46 esn) 

MUiNG CODE 3410-EN-M 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 40 

Uranium Mill Tailing Regulations; 
Conforming NRC Requirements to EPA 
Standards 

agency: Nuclear Regulatory 

Commission. 

action: Proposed rule. 

summary: The Nuclear Regulatory 
Commission (NRC) is proposing to 
amend its regulations governing the 
disposal of uranium mill tailings. The 
proposed rule changes are intended to 
conform existing NRC regulations to the 
regulations published by the 
Environmental Protection Agency for 
the protection of the environment from 
these wastes. This action is being taken 
to comply with the legislative mandate 
set out in the Uranium Mill Tailings 
Radiation Control Act and the NRC 
Authorization Act for FY 1983. 

DATE: The comment period expires on 
January 10,1985. Comments received 
after this date will be considered if it is 
practical to do so but assurance of 


consideration may not be given except 
for comments received on or before this 
date. 

addresses: Mail comments to 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch. Deliver comments to Room 1121, 
1717 H Street NW, Washington, DC 
between 8:15 a.m. and 5:00 p.m. 
weekdays. 

FOR FURTHERlNFORMATION CONTACT: 

Robert Fonner, Office of the Executive 
Legal Director, telephone (301) 492-8692, 
or Kitty S. Dragonette, Division of 
Waste Management, U.S. Nuclear 
Regulatory Commission, Washington. 

DC 20555, telephone (301) 427-4300. 

SUPPLEMENTARY INFORMATION; The 

Nuclear Regulatory Commission (NRC 
or Commission) is proposing 
modifications to its regulations for the 
purpose of conforming them to generally 
applicable requirements recently 
promulgated by the Environmental 
Protection Agency (EPA). These new 
EPA requirements are contained in 
Subparts D and E of 40 CFR Part 192 (48 
FR 45926; October 7,1983), are 
applicable to the management of 
uranium and thorium byproduct 
material, and became effective for NRC 
and Agreement State licensees and 
license applicants on December 6,1983. 
The action proposed herein would 
modify previously existing regulations of 
the Commission to conform them to the 
new EPA requirements, and would 
incorporate certain of the new EPA 
requirements into the Commission's 
regulations. The affected Commission 
regulations are contained in Appendix A 
to 10 CFR Part 40, which was 
promulgated in final form on October 3. 
1980 (45 FR 65521). 

The modifications to Commission 
regulations proposed herein will 
incorporate within NRC regulations 
some of the new EPA requirements. The 
action that the Commission will take 
with respect to the remainder of these 
new EPA requirements is the subject of 
an Advanced Notice of Proposed 
Rulemaking (ANPRM), which requests 
comment on that subject also issued 
this day. These new EPA requirements 
were developed and issued by EPA 
pursuant to section 275b. of the Atomic 
Energy Act (42 U.S.C. 2022), as added by 
section 206 of Pub. L. 95-604. the 
Uranium Mill Tailings Radiation Control 
Act of 1978 (UMTRCA). Under section 
18(a) of Pub. L. 97-415, the Nuclear 
Regulatory Commission Authorization 
Act for fiscal years 1982 and 1983, the 
Commission was directed to conform its 
regulations to EPA’s with notice and 


opportunity for public comment. Today's 
proposal addresses that responsibility. 

Previous Actions 

In keeping with section ld(a) of the 
NRC Authorization Act, the Commission 
suspended portions of its October 3, 
1980 mill tailings regulations after notice 
and opportunity for public comment (48 
FR 35350; August 4,1983). As required 
by the Act this suspension terminated 
automatically April 1.1984. Those 
portions of the Commission's regulations 
which were suspended were those that 
were determined to be in conflict or 
inconsistent with EPA's proposed 
requirements. More specifically, the 
suspended portions were those that 
would require a major commitment or 
major action by licensees which would 
be unnecessary if: (1) The EPA proposed 
standards were promulgated in final 
form without modification, and (2) the 
Commission's regulations were modified 
to conform to the EPA standards. The 
objective of the suspension was to avoid 
a situation where a licensee or applicant 
might make a major commitment or take 
a major action which would be 
unnecessary or ill-advised after 
subsequent rulemaking to modify 
permanently the existing regulations on 
the basis of EPA's final standards. 

The final EPA standards are ver>' 
similar to those that were proposed. 
Nevertheless, the Commission has 
reconsidered the appropriateness of 
changes to Appendix A to 10 CFR Part 
40 in light of the new EPA standards, 
and the need for additional supporting 
documentation. The changes proposed 
today are more modest than the 
previous suspension. 

Scope of This Proposal 

In addition to conforming its existing 
regulations to new EPA standards, 
under the provisions of the UMTRCA. 
the Commission has a further legislated 
responsibility: it must establish general 
requirements, for the management of 
byproduct material, with EPA 
concurrence, which are, to the maximuni 
extent practicable, at least comparable 
to requirements applicable to the 
management of similar hazardous 
material regulated by the EPA under the 
Solid Waste Disposal Act (SWDA). as 
amended. The Commission deliberated 
as to how best to deal with these related 
rulemaking needs and decided on the 
course of action resulting in this 
proposal and the accompanying 
ANPRM. This proposal addresses all the 
changes to the existing Commission 
regulations in Appendix A to 10 CFR 
Part 40 that can be legally promulgated 
without additional supporting 
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documentation. Other changes to the 
Commission’s regulations for mill 
tailings management resulting from the 
EPA standard are the subject of the 
accompanying ANPRM. 

The content of these two rulemakings 
also may be characterized in terms of 
the need for EPA concurrence, although 
that was not the deciding factor. This 
proposal consists of modifications not 
requiring EPA concurrence, including 
conforming changes to existing NRC 
rules and incorporation of EPA 
requirements not deriving from the . 
SWDA. Those modifications that are the 
subject of the ANPRM accompanying 
this proposal deriving from the SWDA 
require EPA concurrence pursuant to 
section 84 of the Atomic Energy Act. 
Modifications addressed in the ANPRM 
include: (1) Incorporation into NRC 
regulations of SWDA requirements 
already imposed by the EPA, (2) any 
further modifications to NRC regulations 
necessary to establish SWDA- 
comparable requirements as called for 
by the UMTRCA, and (3) any further 
modifications needed to address 
prescriptive provisions that were 
suspended prior to April 1.1984 but not 
proposed for modification by this action. 
This course of action was chosen to 
allow the Commission to both conform 
its regulations to EPA’s and incorporate 
non-SWDA provisions in a prompt and 
orderly manner and deal with the 
complex of SWDA requirements and 
issues in a separate, comprehensive and 
unified rulemaking. 

Content of This Proposal 

The new EPA requirements in 40 CFR 
Part 192, (48 FR 45926) included by 
reference several sections from 40 Cl^ 
Part 264, promulgated by the EPA 
pursuant to authority provided by the 
Resource Conservation and Recovery 
Act (RCRA), which modified the SWDA. 
These SWDA (or RCRA) requirements 
imposed under 40 CFR Part 192 are 
addressed in the ANPRM accompanying 
this proposal. The few conforming 
changes to NRC’s existing Appendix A 
regulations made necessary by these^ 
newly imposed SWDA requirements are 
addressed in this document, as are 
conforming changes and other changes 
necessary to reflect and incorporate the 
non-SWDA elements of EPA’s new 
requirements. These non-SWDA 
provisions include requirements to¬ 
ll) Adhere to applicable requirements 
in 40 CFR Part 190, “Environmental 
Radiation Protection Standards for 
Nuclear Power Operations’* for uranium 
byproduct material, and essentially the 
same requirements for thorium 
byproduct material: 


(2) Adhere to applicable requirements 
in 40 CFR Part 440, “Ore Mining and 
Dressing Point Source Category: Effluent 
Limitations Guidelines and New Source 
Performance Standards, Subpart C. 
Uranium. Radium, and Vanadium Ores 
Subcategory.’’ 

(3) Maintain releases of radon to the 
atmosphere during operations as low as 
is practicable; 

(4) Close disposal areas so as to 
provide reasonable assurance of 
effective control for 1,000 years, to the 
extent reasonably achievable, and. in 
any case, for at least 200 years: 

(5) Limit average post-closure releases 
of radioactive radon gas to no more than 
20 picocuries per square meter per 
second (pCi/m^-s); and 

(6) Set limits for residual 
concentrations of radioactive radium 
left in soil, above background, in onsite 
areas not subject to the closure 
requirements for longevity and radon 
release control. 

Proposed Modifications and Rationale 

In accordance with the above, the 
Commission proposes the following 
modifications to Appendix A to 10 CFR 
Part 40: 

1. Introduction 

(a) In the second sentence of the third 
paragraph, change “amendability” to 
“amenability.** 

Reason: Tliis change corrects a 
typographical error. 

(b) Delete the fourth paragraph in its 
entirety. 

Reason: This change deletes an 
information submittal requirement 
which was established in connection 
with implementation of the original 
Appendix A criteria. The due date 
originally set for submittals is past. A 
new due date for revised submittals is 
not considered necessary. 

(c) Add the following paragraph at the 
end: “Licensees or applicants may 
propose alternatives to the specific 
requirements in this Appendix. The 
alternative proposals may take into 
account local or regional conditions, 
including geology, topography, 
hydrology, and meteorology. The 
Commission may find that the proposed 
alternatives meet the Commission’s 
requirements if the alternatives will 
achieve a level of stabilization and 
containment of the sites concerned, and 
a level of protection for public health, 
safety, and the environment from 
radiological and nonradiological 
hazards associated with the sites, which 
is equivalent to, to the extent 
practicable, or more stringent than the 
level which would be achieved by the 
requirements of this Appendix and the 


standards promulgated by the 
Environmental Protection Agency in 40 
CFR Part 192, Subparts D and E.” 

Reason: The flexibility to propose 
alternatives to the Commission's and 
EPA standards was included in Pub. L. 
97-415 changes to the AEA. The added 
paragraph paraphrases the language in 
Section 84c. The added paragraph 
explicitly acknowledges the legislative 
intent and provides licensees and 
applicants the opportunity to propose 
alternatives as a routine licensing 
matter. Licensees would have to provide 
a site specific rationale to enable the 
Commission to make the required 
finding. This generic approach was 
taken instead of modifying individual 
criteria to provide flexibility. A generic 
approach avoids the chance of not 
identifying all areas where flexibility 
may be needed and preserves the 
existing support for Appendix A. 
Administratively, alternatives are easier 
to process under an explicit provision 
than exceptions to rules. 

2 . Criterion 1 

(a) In the first paragraph delete the 
phrase * for thousands of years 
* * *“ and insert “ * • *.“ 

Reason: The thousands of years 
language conflicts with the 40 CFR 
192.32(b] standard of design of control 
measures to be effective for 1,000 years. 

(b) In the second listed item of the 
first paragraph, delete the word 
“usable.” 

Reason: Both 40 CFR 264.221 and 40 
CFR 264.92. which are included by 
reference in 40 CFR 192.32(a), require 
isolation of contaminants from all 
qualities of groundwater, not just usable 
groundwater sources. 

3. Criterion 3 

(a) Delete the modifiers “high qiialilv’* 
for groundwater in the second sentence 
of the second paragraph. 

Reason: The EPA standards require 
protection of all qualities of 
groundwater, hot just high quality 
sources.. 

4. Criterion 4 

(a) Revise paragraph (a) by deleting 
“maximum possible flood” and inserting 
“Probable Maximum Flood.” 

Reason: Probable Maximum Flood 
reflects the appropriate hydrologic terms 
for a design basis and the original intent 
of the provision when Appendix A was 
promulgated. 

5. Criterion 5 

(a) In the first paragraph, delete the 
first two sentences beginning “Steps 
shall be taken * * ♦ ” and ending 
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“potential uses.” and the phrase * 
in order to accomplish this objective.” in 
the third sentence. 

Reason: The EPA groundwater 
protection standards referenced in 40 
CFR 192.32(a) do not permit any seepage 
to groundwater. 

(b) In the first listed item under the 
first paragraph beginning with 
“Installation of * * * “ delete the words 
“low permeability” as a characteristic of 
bottom liners. 

Reason: The EPA groundwater 
protection standard referenced in 40 
CFR 192.32(a) requires a liner that 
prevents migration of wastes out of the 
impoundment into the adjacent soil and 
groundwater. Low permeability implies 
that some migration is allowed. 

(c) In the second paragraph beginning 
“Where groundwater impacts * • • •• 
delete the phrase “to its potential use 
before milling operations began to the 
maximum extent practicable.” 

Reason: The EPA standard in 40 CFR 
192.33, by referencing 40 CFR 264.100, 
requires a corrective action program to 
restore groundwater to standard 
established under 40 CFR 264.92-264.94. 
This standard is essentially a 
nondegradation standard. Restoration of 
groundwater quality only to the extent 
necessary to restore its potential use is 
inconsistent with EPA standard. 

(d) Delete in its entirety the third 
paragraph beginning “While the primary 
method of protecting groundwater shall 
be isolation * • • and ending • 
from current or potential uses.” 

Reason: The EPA standards for 
groundwater protection in 40 CFR 
192.32(a) protect groundwater primarily 
on the basis of background*level 
concentration limits for harzardous 
constitutents, and not in terms of current 
or potential uses. The deleted sentence 
allowed consideration of tailings in 
contact with groundwater. The EPA 
standard permits no seepage to 
groundwater. 

(e) In the first sentence of the fifth 
paragraph beginning *This information 
shall be gathered * * •” delete the word 
“usable” where it modifies 
“groundwater.” 

Reason: The EPA standard in 10 CFR 
192.32(a) does not distinguish between 
“usable” and nonusable acquifers. The 
groundwater protection standard 
applies universally to acquifers of any 
quality or potential use. 

6. Criterion 6 

(a) Delete the first sentence in 
entirety, beginning with “Sufficient earth 
cover * * ♦” and ending with • 
meter per second.”, and in its place 
insert “in cases where waste byproduct 
material is to be permanently disposed. 


an earthen cover shall be placed over 
tailings or wastes at the end of milling 
operations and the waste disposal area 
shall be closed in accordance with a 
design ‘ which shall provide reasonable 
assurance of control of radiological 
hd/.ar(ls fo: (i) Ih* tivi* lor oiu* 
thousand years, to the extent reasonably 
achievable, and, in any case, for at least 
200 years, and (ii) limit releases of 
radon'222 from uranium byproduct 
materials, and radon'220 frdm thorium 
byproduct materials, to the atmosphere 
so as to not exceed an average * release 
rate of 20 picocuries per square meter 
per second (pCi/m*s).” 

Reason: The change replaces previous 
Commission requirements for minimum 
cover thickness and post-closure radon 
control with the EPA standards for 
longevity and radon control. The EPA 
standard in 40 CFR 192.32(b) for 
environmental protection after closure 
specifies that the control method must 
provide reasonable assurance that 
releases of radon-222 do not exceed 20 
picocuries per square meter per second, 
rather than 2 picocuries. Under the EPA 
standard the thickness of cover will be a 
function of longevity and radon release 
and will be determined based on 
meeting the 20 value instead of 2. The 
three meter minimum precriptive 
requirement was developed to achieve a 
2 picocurie emanation rate based on the 
assumed typical soil conditions. 

(b) Add to Criterion 6 the following 
two footnotes which accompany the 
revised first sentence: footnote: (1) “The 
standard applies to design. Monitoring 
for radon after installation of an 
appropriately designed cover is not 
required,” and footnote (2) “This 
average shall apply to the entire surface 
of each disposal area over periods of at 
least one year, but short compared to 
100 years. Radon will come from both 
uranium byproduct materials and from 
covering materials. Radon emissions 
from covering materials should be 
estimated as part of developing a 
closure plan for each site. The standard, 
however, applies only to emissions from 
byproduct materials to the atmosphere.” 

Reason: This change fully 
incorporates the EPA radon control 
standard. 

(c) In the fifth sentence of the first 
paragraph, replace “non-soiled” with 
“non-soil,” and replace the words “to 
reduce tailings covers to less than three 
meters” with the words “as cover 
materials.” 

Reason: The first change corrects a 
typographical error. The second is an 
editorial change to be consistent with 
the deletion of the three meter minimum 
requirement as discussed in (a) above. 


(d) At the end of Criterion 6. add a 
new paragraph to read: 'The design 
requirements in this Criterion for 
longevity and control of radon releases 
shall apply to any portion of a licensed 
and/or disposal site unless such portion 
contains a concentration of radium in 
land, averaged over areas of 100 square 
meters, which, as a result of byproduct 
material-does not exceed the 
background level by more than: (i) 5 
picocuries per gram (pCi/g) of radium- 
226, or, in the case of thorium byproduct 
material, radium-228, averaged over the 
first 15 centimeters (cm) below the 
surface, and (ii) 15 pCt/g of radium-228, 
or, in the case of thorium byproduct 
material, radiuin-228, averaged over IS- 
cm thick layers more than 15 cm below 
the surface." 

Reason: This change incorporates the 
EPA requirements for site cleanup 
outside the actual disposal area, in 
areas where the longevity and radon 
control closure standards are not 
applicable (see 40 CFR 192.32(b)(2) and 
192.41). 

7. Criterion 8 

(a) At the end of the first full 
paragraph, add a new sentence to read 
“During operations and prior to closure, 
radiation doses from radon emissions 
from surface impoundments shall be 
kept as low as is practicable.” 

/ieaso/7:Thi8 change incorporates the 
EPA requirement imposed under 40 CFR 
19232(a)(4). 

(b) Following the third full paragraph 
of Criterion 0, just before Criterion 8A. 
insert the following two new 
paragraphs: 

“Milling operations producing or 
involving thorium byproduct material 
shall be conducted in such a manner as 
to provide reasonable assurance that the 
annual dose equivalent does not exceed 
25 millirems to the whole body. 75 
millirems to the thyroid, and 25 
millirems to any other organ of any 
member of the public as a result of 
exposure to the planned discharge of 
radioactive materials, radon-220 and its 
daughters excepted, to the general 
environment” 

“Uranium and thorium byproduct 
materials shall be managed so as to 
conform to the applicable provisions of 
Title 40 of the Code of Federal 
Regulations, Part 440, Ore Mining and 
Dressing Point Source Category: Effluent 
Limitations Guidelines and New Source 
Performance Standards, Subpart C. 
Uranium, Radium, and Vanadium Ores 
Subcategory, as codified on January t 
1983." 

Reason: These new paragraphs 
incorporate EPA requirements imposed 
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under 40 CFR 192.41(d) and 40 CFR 
192.32(a)(3), respectively. 

8 . Criteria 2. 7, 9.10.11. and 12 are not 
affected by the new EPA standards or 
editorial changes and no modiHcation is 
proposed for any portion of those 
criteria. 

(.'ominission Authority and 
Responsibility 

Section 84c. of the Atomic Energy Act 
state that: A Licensee may propose 
alternatives to specific requirements 
adopted and enforced by the 
Commission under this act. Such 
alternative proposals may take into 
account local or regional conditions, 
including geology, topography, 
hydrology and meteorology. The 
Commission may treat suc^ alternatives 
as satisfying Commission requirements 
if the Commission determines that such 
alternatives will achieve a level of 
stabilization and containment of the 
sites concerned, and a level of 
protection for public health, safety, and 
the environment from radiological and 
nonradiological hazards associated with 
such sites, which is equivalent to, to the 
extent practicable, or more stringent 
than the level which would be achieved 
by standards and requirements adopted 
and enforced by the Commission for the 
same purpose and any final standards 
promulgated by the Administrator of the 
Environmental Protection Agency in 
accordance with section 275. 

The Commission historically has had 
the authority and responsibility to 
regulate the activities of persons 
licensed under the Atomic Energy Act of 
1954, as amended. Consistent with that 
authority and in accordance with 
section 84c. of that Act, the Commission 
has the discretion to review and 
approve site specific alternatives to 
standards promulgated by the 
Commission and by the Administrator of 
the Environmental Protection Agency. In 
the exercise of this authority. Section 
84c. does not require the Commission to 
obtain the concurrence of the 
Administrator in any site specific 
alternative which satisfies Commission 
requirements for the level of protection 
for public health, safety, and the 
environment from radiological and 
nonradiological hazards at uranium mill 
tailing sites. As an example, the 
Commisson need not seek concurrence 
of the Administrator is case-by-case 
determinations of alternative 
concentration limits and delisting of 
hazardous constitutents for specific 
sites. It should be understood that the 
proposed conforming regulations deal 
'vith the exercise of the Commission’s 
responsibility and authority under the 
Atomic Energy Act of 1954, solely as 


regards uranium mill tailings sites and 
have no broader cormotation. 

The Commission believes that 
licensee proposals for alternatives can 
be an important and effective way to 
help deal with the problems associated 
with implementing the new EPA 
standards. The Commission expects that 
it may require several years to have its 
conforming regulations fully in place. It 
expects to use the flexibility provided 
by section 84 in the Interim to consider 
and approve alternative proposals from 
licensees. Section 84c. provides NRC 
sufficient authority to independently 
approve alternatives so long as the 
Commission can make the required 
determination. 

Impact of the Proposed Amendments 

The Commission’s action in proposing 
these modifications to its regulations in 
Appendix A to 10 CFR Part 40 is to 
conform them to the new EPA 
standards. These changes are for the 
purpose of avoiding conflicts and 
inconsistencies, and for clarifying 
previously existing language so as to be 
compatible with the new requirements. 
The action proposed here by the 
Commission is a consequence of 
previous actions taken by the Congress 
and the EPA, and is legally mandated in 
section 275b(3] of the Atomic Energy Act 
of 1954, as amended. 

Commission action in this case is 
esentially nondiscretionary in nature, 
and for purposes of environmental 
analysis, rests upon existing 
environmental and other impact 
evaluations in the following documents: 
(1) "Final Environmental Impact 
Statement for Standards for the Control 
of Byproduct Materials from Uranium 
Ore Processing (40 CFR Part 192),*’ 
Volumes 1 and 2, EPA 520/1-83-008-1 
and 2. September 1983. and (2) 
"Re^atory Impact Analysis of Final 
Environmental Standards for Uranium 
Mill Tailing at Active Sites,’’ EPA 520/1- 
83-010, September 1983, both prepared 
in support of Subparts D and E of 40 
CFR Paret 192, and (3) "Final Generic 
Environmental Impact Statement on 
Uranium Milling,’’ NUREG-0706. 
September 1980, prepared in support of 
Appendix A of 10 CFR Part 40. The 
Commission believes that these 
supporting analyses for the new EPA 
standards and the existing Commission 
regulations provide a more than 
adequate environmental review for the 
standards addresed herein, and that no 
additional impact analysis is warranted 
by the conforming actions proposed 
herein. The EPA engaged in and 
completed a NEPA process with full 
consideration of environmental 
concerns, and for the purposes of this 


rulemaking action, can be viewed as the 
lead agency. 

Paperwork Reduction Act Statement 

This proposed rule does not contain a 
new or amended information collection 
requirement subject to the requirements 
of the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). Existing 
requirements were approved by the 
Office of Management and Budget 
‘Spproval number 3150-0020. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b). 
the Commission certifies that this rule 
will not, if promulgated, have a 
significant economic impact upon a 
substantial number of small entities. 
Therefore, we have not performed a 
Regulatory Flexibility Analysis. The 
basis for this finding is that of the 
licensed uranium mills, only one 
qualifies as a small entity. Almost all 
the mills are owned by large 
corporations. Three of the mills are 
partly-owned by companies that could 
qualify as small businesses, according to 
the Small Business Administration 
generic small entity definition of 500 
employees. However, under the 
Regulatory Flexibility Act a small 
business is one that is independently 
owned and operated. Since these three 
mills are not independently owned they 
do not qualify as small entities. 

List of Subjects in 10 CFR Part 40 

Government contracts, Hazardous 
materials-transportation. Nuclear 
materials. Penalty, Reporting and 
recordkeeping requirements. Source 
material, and Uranium. 

Under the Atomic Energy Act of 1954, 
as amended, the Energy Reorganization 
Act of 1974, as amended. 5 U.S.C. 553, 
and the Uranium Mill Tailings Radiation 
Control Act of 1978, as amended, the 
NRC is proposing the following 
amendments to 10 CFR Part 40. 

PART 40—DOMESTIC LICENSING OF 
SOURCE MATERIAL 

1 . The authority citation for Part 40 is 
revised to read as follows: 

Authority: Secs. 62, 63. 64, 65, 81.161.182. 
183,186, 68 Stat. 932, 933. 935. 948. 953. 954, 
955, as amended, secs. lle(2]. 83, 84. Pub. L 
95-604, 92 Stat. 3033, as amended 3039, sec. 
234. 83 Stat. 444, as amended (42 U.S.C. 
2014(e)(2), 2092, 2093. 2094. 2095, 2111, 2113. 
2114, 2201. 2232, 2233. 2236, 2282): secs. 274. 
Pub. L. 88-373. 73 Slat 688 (42 U.S.C. 2021); 
sec. 201. as amended. 202, 206, 88 Stat 1242, 
as amended. 1244,1246 (42 U.S.C. 5841. 5842, 
5846). Section 275, 92 Stat. 3021. as amended 
by Pub. L. 97-415. 96 Slat. 2067 (42 U.S.C. 

2022 ). 
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Section 40.7 also issued under Pub. L 95- 
eoi. sec. 10,92 Stat. 2951 (42 U.S.C. 5851). 
Section 40.31(g) also issued under sec. 122,68 
Stal. 939 (42 U.S.C. 2152). Section 40.46 also 
issued under sec. 184, 68 Stat. 954. as 
amended (42 U.S.C. 2234). Section 40.71 also 
issued under sec. 187, 68 Stat. 955 (42 U.S.C. 
2237). 

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273); $$ 40.3,40.25(d)(1)- 
(3), 40.35(a)-{d), 40.41 (b) and (c). 40.46, 40.51 

(a) and (c), and 40.63 are issued under sec. 
161b, 68 Stat. 948, as amended, (42 U.S.C. 
2201(b)); and 40.25 (c) and (d) (3) and (4). 
40.26(c)(2). 40.35(e). 40.42, 40.61, 40.62. 40.64 
and 40.65 are issued under sec. 161o. 68 Stat. 
950, as amended (42 U.S.C. 2201(o)). 

Appendix A—[Amended] 

2. Appendix A to Part 40 is revised to 
read as follows; 

Appendix A to Part 40—Criteria 
Relating to the Operation of Uranium 
Mills and the Disposition of Tailings or 
Wastes Produced by the Extraction or 
Concentration of Source Material From 
Ores Processed Primarily for Their 
Source Material Content 

Introduction 

Every applicant for a license to possess 
and use source material in conjunction with 
uranium or thorium milling, or byproduct 
material at sites formerly associated with 
such milling, is required by the provisions of 
§ 40.31(h) to include in a license application 
proposed specifications relating to milling 
operations and the disposition of tailings or 
wastes resulting from such milling activities. 
This appendix establishes technical, 
financial, ownership, and long-term site 
surveillance criteria relating to the siting, 
operation, decontamination, 
decommissioning, and reclamation of mills 
and tailings or waste systems and sites at 
which such mills and systems are located. As 
used in this appendix, the term "as low as is 
reasonably achievable" has the same 
meaning as in § 20.1(c) of 10 CFR Part 20 of 
this chapter. 

In many cases, flexibility is provided in the 
criteria to allow achieving an optimum 
tailings disposal program on a site-specific 
basis.Tlowever. in such cases the objectives, 
technical alternatives and concerns which 
must be taken into account in developing a 
tailings program are identified. As provided 
by the provisions of § 40.31(h) applications 
for licenses must clearly demonstrate how 
the criteria have been addressed. 

The specifications shall be developed 
considering the expected full capacity of 
tailings or waste systems and the lifetime of 
mill operations. Where later expansions of 
systems or operations may be likely (for 
example, where large quantities of ore now 
marginally uneconomical may be stockpiled), 
the amendability of the disposal system to 
accommodate increased capacities without 
degradation in long-term stability and other 
performance factors shall be evaluated. 

Licensees or applicants may propose 
alternatives to the specific requirements in 
this Appendix. The alternative proposals may 


take into account local or regional conditions, 
including geology, topography, hydrology, 
and meteorology. The Commission may find 
that the proposed alternatives meet the 
Commission's requirements if the alternatives 
will achieve a level of stabilization and 
containment of the sites concerned, and a 
level of protection for public health, safety, 
and the environment from radiological and 
nonradiological hazards associated with the 
sites, which is equivalent to, to the extent 
practicable, or more stringent than the level 
which would be achieved by the 
requirements of this Appendix and the 
standards promulgated by the Environmental 
Protection Agency in 40 CFR Part 192, 
Subparts D and E. 

/. Technical Criteria 

Criterion 1—In selecting among alternative 
tailings disposal sites or judging the 
adequacy of existing tailings sites, the 
following site features, which will determine 
the extent to which a program meets the 
broad objective of isolating the tailings and 
associated contaminants from man and the 
environment for 1,000 years, thereafter, 
without ongoing active maintenance shall be 
considered: 

• Remoteness fiom populated areas; 

• Hydrologic and other natural conditions 
as they contribute to continued 
immobilization and isolation of contaminants 
from groundwater sources; and 

• Potential for minimizing erosion, 
dishubance, and dispersion by natural forces 
over the long term. 

The site selection process shall be an 
optimization to the maximum extent 
reasonably achievable in terms of these 
features. 

In the selection of disposal sites, primary 
emphasis shall be given to isolation of 
tailings or wastes, a matter having long-term 
impacts, as opposed to consideration only of 
short-term convenience or benefits, such as 
minimization of transportation or land 
acquisition costs. While isolation of tailings 
will be a function of both site and engineering 
design, overriding consideration shall be 
given to siting features given the long-term 
nature of the tailings hazards. 

Tailings shall be disposed of in a manner 
that no active maintenance is required to 
preserve conditions of the site. 

Criterion 2—To avoid proliferation of small 
waste disposal sites and thereby reduce 
perpetual surveillance obligations, byproduct 
material from In situ extraction operations, 
such as residues from solution evaporation or 
contaminated control processes, and wastes 
from small remote above ground extraction 
operations shall be disposed of at existing 
large mill tailings disposal sites; unless, 
considering the nature of the wastes, such as 
their volume and specific activity, and the 
costs and environmental impacts of 
transporting the wastes to a large disposal 
site, such offsite disposal is demonstrated to 
be impracticable or the advantages of onsite 
burial clearly outweigh the benefits of 
reducing the perpetual surveillance 
obligations. 

Criterion 3—The "prime option" for 
disposal of tailings is placement below grade, 
either in mines or specially excavated pits * 


(that is, where the need for any specially 
constructed retention structure is eliminated) 

The evaluation of alternative sites and 
disposal methods performed by mill 
operators in support of their proposed tailings 
disposal program (provided in applicants' 
environmental reports) shall reflect serious 
consideration of this disposal mode. In some 
instances, below grade disposal may not be 
the most environmentally sound approach, 
such as might be the case if a groundwater 
formation is relatively close to the surface or 
not very well isolated by overlying soils and 
rock. Also, geologic and topographic 
conditions might make full below grade 
burial impracticable: for example, bedrock 
may be sufficiently near the surface that 
blasting would be required to excavate a 
disposal pit at excessive cost, and more 
suitable alternative sites are not available. 
Where full below grade burial is not 
practicable, the size of retention structures, 
and size and steepness of slopes of 
associated exposed embankments shall be 
minimized bv excavation to the maximum 
extent reasdnably achievable or appropriate 
given the geologic and hydrologic conditions 
at a site. In these cases, it must be 
demonstrated that an above grade disposal 
program will provide reasonably equivalent 
isolation of the tailings from natural erosiona) 
forces. 

Criterion 4—^The following site and design 
criteria shall be adhered to whether tailings 
or wastes are disposed of above or below 
grade. 

(a) Upstream rainfall catchment areas must 
be minimized to decrease erosion potential 
and the size of the Probable Maximum Flood 
which could erode or wash out sections of the 
tailings disposal area. 

(b) Topographic features should provide 
good wind protection. 

(c) Embankment and cover slopes shall be 
relatively flat after Hnal stabilization to 
minimize erosion potential and to provide 
conservative factors of safety assuring long¬ 
term stability. The broad objective should be 
to contour final slopes to grades which are as 
close as possible to those which would be 
provided if tailings were disposed of below 
grade; this could, for example, lead to slopes 
about 10 horizontal to 1 vertical (10h;lv) or 
less steep. In general, slopes should not be 
steeper than about 5h:lv. Where steeper 
slopes are proposed, reasons why a slope 
less steep than 5h:lv would be inpracticable 
should be provided, and compensating 
factors and conditions which make such 
slopes acceptable should be identified. 

(d) A full self-sustaining vegetative cover 
shall be established or rock cover employed 
to reduce wind and water erosion to 
negligible levels. 

Where a full vegetative cover is not likely 
to be self-sustaining due to climatic or other 
conditions, such as in semi-arid and arid 
regions, rock cover shall be employed on 
slopes of the impoundment system. The NRC 
will consider relaxing this requirement for 
extremely gentle slopes such as those which 
they may exist on the top of the pile. 

The following factors shall be considered 
in establishing the final rock cover design to 
avoid displacement of rock particles by 
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human and animal Irafric or l)y natural 
process, and tu preclude undercutting and 
piping: 

• Shape, size, composition, and gradation 
of ruck particles (excepting bedding material 
average particles size shall l>e at least cobble 
size or greater): 

• Rock cover thickness and zoning of 
particles by size; and 

• Steepness of underlying slopes. 

Individual rock fragments shall be dense. 

sound, and resistant to abrasion, and shall be 
free from cracks, seams, and other defects 
that would tend to unduly increase their 
destruction by water and frost actions. Weak, 
friable, or laminated aggregate shall not be 
used. 

Rock covering of slopes may not be 
required where top covers are very thick (on 
the order of 10m or greater): impoundment 
slopes are very gentle (on the order of 10 h:lv 
or less): bulk cover materials have inherently 
favorable erosion resistance characteristics: 
and, there is negligible drainage catchment 
area upstream of the pile and good wind 
protection as described in points (a) and (b) 
of this Criterion. 

Furthermore, all impoundment surfaces 
shall be contoured to avoid areas of 
concentrated surface runoff or abrupt or 
sharp changes in slope gradient. In addition 
to rock cover on slopes, areas toward which 
surface runoff might be directed shall be well 
protected with substantial rock cover (rip 
rap). In addition to providing for stability of 
the impoundment system itself, overall 
stability, erosion potential, and 
geomorphology of surrounding terrain shall 
be evaluated to assure that there are not 
ongoing or potential processes, such as gully 
erosion, which would lead to impoundment 
instabttity. 

(e) The impoundment shall not be located 
near a capable fault that could cause a 
maximum credible earthquake larger than 
that which the impoundment could 
reasonably be expected to withstand. As 
used in this criterion, the term “capable fault” 
has the same meaning as defined in section 
111(g) of Appendix A of 10 CFR 100. The term 
'maximum credible earthquake** means tha 
earthquake which cause t)ie maximum 
vibratory ground motion based upon an 
evaluation of earthquake potential 
considering the regional and local geology 
and seismology and specific characteristics 
of local subsuiface material. 

(0 The impoundment, where feasible, 
should be designed to incorporate features 
which will promote deposition. For example, 
design features which promote deposition of 
sediment suspended in any runoff which 
flows into the impoundment area might be 
ulilized; the object of such a design feature 
would be to enhance the thickness of cover 
over time. 

Criterion 5—The following shall be 
considered: 

• Installation of bottom liners (Where 
synthetic liners are used, a leakage detection 
system shall be installed Immediately below 
the liner to ensure major failures are detected 
if they occur. This is in addition to the 
groundwater monitoring program conducted 
as provided in Criterion 7. Where clay liners 
are proposed or relatively thin, in-situ clay 


soils are to be relied upon for 8C*?pugn 
control, tests shall be conducted with 
representative tailings solutions and clay 
materials lo confirm that no significant 
deterioration of premeability or stability 
properties will occur with continous exposure 
of clay to tailings solutions. Tests shall be nin 
for a sufficient period of time to reveal any 
effects if they are going lo occur (in some 
r.ases deterioration has been observed lo 
occur rather rapidly after about nine months 

of exposure))- 

• Mill process designs which provide the 
maximum practicable recycle of solutions 
and conservation of water to reduce the net 
input of liquid to the tailings impoundment. 

• Dewatering of tailings by process 
devices and/or in>situ drainage sy.stems (At 
new sites, tailings shall l>e dewatered by a 
drainage system installed at the bottom of the 
impoundment to lower the phreatic surface 
and reduce the driving head for seepage, 
unless tests show tailings are not amenable 
lo such a system. Where in-situ dewatering is 
to be conducted, the impoundment boKom 
shall be graded to assure that the drains are 
at a low point. The drains shall be protected 
by suitable filer materials to assure that 
drains remain free running. The drainage 
system shall also be adequately sized to 
assure good drainage). 

• Neutralization to pmmute immobilization 
of toxic substances. 

Where groundwater impacts are occurring 
at an existing site due to seepage, action shall 
be taken to alleviate conditions that lead to 
excessive seepage impacts and restore 
groundwater quality. The specific seepage 
control and groundwater protection method, 
or combination of methods, to be used must 
be worked out on a site-specific basis. 
Technical specifications shall be prepared to 
control installation of seepage control 
systems. A quality assurance, testing, and 
inspection program, which includes 
supervision by a qualificni engineer or 
scientist, shall t>e established to assure the 
specifications are met. 

In support of a tailings disposal system 
proposal, the applicant/operator shall supply 
information concerning the following: 

• The chemical and radioactive 
characteristics of the waste solutions. 

•The characteristics of the underlying soil 
and geologic formations particularly as they 
will control transport of contaminants and 
solutions. This shall include detailed 
information concerning extent, thickness, 
uniformity, shape, and orientation of 
underlying strata. Hydraulic gradients and 
conductivities of the various formations shall 
be determined. 

This information shall be gathered from 
borings and field survey methods taken 
within the proposed impoundment area and 
in surrounding areas where contaminiants 
might migrate to groundwater. The 
information gathered on boreholes shall 
include both geologic and geophysical logs in 
sufficient number and degree of 
sophistication to allow determining 
significant discontinuities, fractures, and 
channeled deposits of high hydraulic 
conductivity. If field survey methods are 
used, they should be in addition to and 
califibrated with borehole logging. Hydrologic 


parameters such as permeability shall nut lie 
determined on the basis of laboratory 
analysis of samples alone: a sufficient 
amount of field testing [e.g.. pump tests) shall 
be conducted to assurr? actual field properlies 
are adequately understood. Testing shall be 
conducted to allow estimating chemi-sorption 
attenuation properties of underlying soil and 
rock. 

• Location, extent, quality, capacity and 
current uses of any groundwater at and near 
the site. 

Furthermore, steps shall be taken during 
stockpiling of ore to minimize penetration of 
radionuclides into underlying soils: suitable 
methods include lining and/or compaction of 
ore storage areas. 

Criterion 6—In cases where waste 
byproduct material is lo be permanently 
disposed an earthen cover shall be placed 
over tailings or wastes at the end of milling 
operations and. the waste disposal area shall 
l)e closed in accordance with a design' 
which shall provide reasonable assurance of 
control of radiological hazards to: (i) Be 
effective for 1,000 years, to the extent 
reasonably achievable, and, in any case, for 
at least 200 years, and (ii) limit releases of 
radon-222 from uranium byproduct materials, 
and radon-220 from thorium byproduct 
materials, to the atmosphere so as to not 
exceed an average^ release rate of 20 
picocuries per square meter per second (pCi/ 
m^). In computing required tailings cover 
thicknesses, moisture in soils in excess of 
amounts found normally in similar soils in 
similar circumstances shall not be 
considered. Direct gamma exposure from the 
tailings or wastes should be reduced to 
background levels. The effects of any thin 
synthetic layer shall not be taken into 
account in determining the calculated radon 
exhalation level. If non-soil materials are 
proposed as cover materials, it must be 
demonstrated that such materials will nut 
crack or degrade by differential seltiement, 
weathering, or other mechanism, over long¬ 
term time intervals. 

Near surface cover materials (i.e.. wilhin 
the top three meters) shat) not include waste 
or rock that contains elevated levels of 
radium: soils used for near surface cover 
must be essentially the same, as fur as 
radioactivity is concerned, as that of 
surrounding surface soils. This is to ensure 
that surface radon exhalation is not 
significantly above background because of 
the cover material itself. 

The design requirements in this criterion 
for longevity and control of radon releases 
shall apply lo any portion of a licensed and/ 
or disposal site unles.s such portion contains 
a concentration of radium in land, averaged 


'The standard applies to design. Monitoring for 
radon after installation of an appropriately designed 
cover is not required. 

‘This average shall apply to the entire surface of 
each disposal area over periods of at least 1 year, 
but short compared to 100 years. Radon will come 
from both uranium byproduct materials and from 
covering materials. Radon emissions from covering 
materials should be estimated as part of developing 
a closure plan for each site. The standard, however, 
applies only to emissions from uranium byproduct 
materials to the atmosphere. 
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over areas of 100 square meters, which, as a 
result of byproduct material does not exceed 
the background level by more than: (i) 5 
picocuries per gram (pCi/g) of radium-226, or, 
in the case of thorium byproduct material. 
radium-228, averaged over the first 15 
centimeters (cm) below the surface, and (ii) 

15 pCi/g of radium-226, or, in the case of 
thorium byproduct material, radium-228, 
averaged over 15-cm thick layers more than 
15 cm below the surface. 

(irilerion 7— At least one full vear prior to 
any major site construction, a preoperational 
monitoring program shall be conducted to 
provide complete baseline data on a milling 
site and its environs. Throughout the 
construction and operating phases of the mill, 
an operational monitoring program shall be 
conducted to measure or evaluate compliance 
with applicable standards and regulations: to 
evaluate performance of control systems and 
procedures; to evaluate environmental 
impacts of operation: and to detect potential 
long-term effects. 

Criterion 8—Milling operations shall be 
conducted so that all airborne effluent 
releases are reduced to levels as low as is 
reasonably achievable. The primary means of 
accomplishing this shall be by means of 
emission controls. Institutional controls, such 
as extending the site boundary and exclusion 
area, may be employed to ensure that offsite 
exposure limits are met. but only after ail 
practicable measures have been taken to 
control emissions at the source. 
Notwithstanding the existence of individual 
dose standards, strict control of emissions is 
necessary to assure that population 
exposures are reduced to the maximum 
extent reasonably achievable and to avoid 
site contamination. The greatest potential 
sources of offsite radiation exposure (aside 
from radon exposure) are dusting from dry 
surfaces of the tailing disposal area not 
covered by tailings solution and emissions 
from yellowcake drying and packaging 
operations. During operations and prior to 
closure, radiation doses from radon 
emissions from surface impoundments of 
uranium or thorium byproduct materials shall 
be kept as low as is practicable. 

Checks shall be made and logged hourly of 
all parameters (e.g.. differential pressures and 
scrubber water flow rates) which determine 
the efficiency of yellowcake stack emission 
control equipment operation. It shall be 
determined whether or not conditions are 
within a range prescribed to ensure that the 
equipment is operating consistently near 
peak efficiency; corrective action shall be 
taken when performance is outside of 
prescribed ranges. Effluent control devices 
shall be operative at all times during drying 
and packaging operations and whenever air 
is exiiausting from the yellowcake stack. 
Drying and packaging operations shall 
terminate when controls are inoperative. 
When checks indicate the equipment is not 
operating within the range prescribed for 
peak efficiency, actions shall be taken to 
restore parameters to the prescribed range. 
When this cannot be done without shutdown 
and repairs, drying and packaging operations 
shall cease as soon as practicable. 

Operations may not be re-started after 
cessation due to off-normal perfonnance until 


needed corrective actions have been 
identified and implemented. All such 
cessations, corrective actions, and re-starts 
shall be reported to the appropriate NRG 
regional office as indicated in Criterion 8A. in 
writing, within 10 days of the subsequent 
restart. 

To control dusting from tailings, that 
portion not covered by standing liquids shall 
be wetted or chemically stablized to prevent 
or minimize blowing and dusting to the 
maximum extent reasonably achievable. This 
requirement may be relaxed if tailings are 
effectively sheltered from wind, such as may 
be the case where they are disposed of below 
grade and the tailings surface is not exposed 
to wind. Consideration shall be given in 
planning tailings disposal programs to 
methods which would allow phased covering 
and reclamation of tailings impoundments 
since this will help in controlling particulate 
and radon emissions during operation. To 
control dusting from diffuse sources, such as 
tailings and ore pads where automatic 
controls do not apply, operators shall develop 
written operating procedures specifying the 
methods of control which will be utilized. 

Milling operations producing or involving 
thorium byproduct material shall be 
coruiucted in such a manner as to provide 
reasonable assurance that the annual dose 
equivalent does not exceed 25 millirems to 
the whole body, 75 millirems to the tbyriod, 
and 25 millirems to any other organ of any 
member of the public as a result of exposures 
to the planned discharge of radioactive 
materials, radon-220 and its daughters 
excepted, to the general environment. 

Uranium and thorium byproduct materials 
shall be managed so as to conform to the 
applicable provisions of Title 40 of the Code 
of Federal Regulations, Part 440, “Ore Mining 
and Dressing Point Source Category: Effluent 
Limitations Guidelines and New Source 
Performance Standards. Subpart C, Uranium. 
Radium, and Vanadium Ores Subcategory.*' 
as codified on January 1.1983. 

Criteria 8A—Daily inspections of tailings 
or waste retention systems shall be 
conducted by a qualified engineer or scientist 
and documented. The appropriate NRC 
regional office as indicated in Appendix D of 
10 CFH Part 20. or the Director, Office of 
Inspection and Enforcement. U.S. Nuclear 
Regulatory Commission, Washington. DC 
20555, shall be immediately notified of any 
failure in a tailings or waste retention system 
which results in a release of tailings or waste 
into unrestricted areas, and/or of any 
unusual conditions (conditions not 
contemplated in the design of the retention 
system) which if not corrected could indicate 
the potential or lead to failure of the system 
and result in a release of tailings or waste 
into unrestricted areas. 

11. Financial Criteria 

Criterion 9—Financial surety arrangements 
shall be established by each mill operator 
prior to the commencement of operations to 
assure that sufficient funds will be available 
to carry out the decontamination and 
decommissioning of the mill and site and for 
the reclamation of any tailings or waste 
disposal areas. The amount of funds to be 
ensured by such surety arrangements shall be 


based on Commission-approved cost 
estimates in a Commission-approved plan 
for; (1) Decontamination and 
decommissioning of mill buildings and the 
milling site to levels which would allow 
unrestricted use of these areas upon 
decommissioning, and (2) the reclamation of 
tailings and/or waste disposal areas in 
accordance with technical criteria delineated 
in Section I of this Appendix. The licensee 
shall submit this plan in conjunction with an 
environmental report that addresses the 
expected environmental impacts of the 
milling operation, decommissioning and 
tailings reclamation, and evaluates 
alternatives for mitigating these impacts. The 
surety shall also cover the payment of the 
charge for long-term surveillance and control 
required by Criterion 10. In establishing 
specific surety arrangements, the licensee's 
cost estimates shall take into account total 
costs that would be incurred if an 
independent contractor were hired to perform 
the decommissioning and reclamation work. 
In order to avoid unnecessary duplication 
and expense, the Commission may accept 
financial sureties that have been 
consolidated with financial or surety 
arrangements established to meet 
requirements of other Federal or state 
agencies and/or local governing bodies for 
such decommissioning, decontamination, 
reclamation, and long-term site surveillance 
and control, provided such arrangements are 
considered adequate to satisfy these 
requirements and that the portion of the 
surety which covers the decommissioning 
and reclamation of the mill, mill tailings site 
and associated areas, and the long-term 
funding charge is clearly identified and 
committed for use in accomplishing these 
activities. The licensee's surety mechanism 
will be reviewed annually by the Commission 
to assure that sufficient funds would be 
available for completion of the reclamation 
plan if the work had to be performed by an 
independent contractor. The amount of surety 
liability should be adjusted to recognize any 
increases or decreases resulting from 
inflation, changes in engineering plans, 
activities performed, and any odier 
conditions affecting costs. Regardless of 
whether reclamation is phased through the 
life of the operation or takes place at the end 
of operations, an appropriate portion of 
surety liability shall be retained until final 
compliance with the reclamation plan is 
determined. This will yield a surety that is at 
least sufficient at all times to cover the costs 
of decommissioning and reclamation of the 
areas that are expected to be disturbed 
before the next license renewal. The term of 
the surety mechanism must be open ended, 
unless it can be demonstrated that another 
arrangement would provide an equivalent 
level of assurance. This assurance could be 
provided with a surety instrument which is 
written for a specified period of time (e.g.. 5 
years) yet which must be automatically 
renewed unless the surety notifies the 
beneficiary (the Commission or the State 
regulatory agency) and the principal (the 
licensee) some reasonable time (e.g.. 90 days) 
prior to the renewal date of their intention 
not to renew. In such a situation the surety 
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requirement still exists and the licensee 
would be required to submit an acceptable 
replacement surety within a brief period of 
time to allow at least 60 days for the 
regulatory agency to collect. 

Proof of forfeiture must not be necessary to 
collect the surety so that in the event that the 
licensee could not provide an acceptable 
replacement surety within the required time, 
the surety shall be automatically collected 
prior to its expiration. The conditions 
described above would have to be clearly 
stated on afly surety'instrument which is not 
open ended. and must be agreed to by all 
parties. Financial surety arrangements 
generally acceptable to the Commission are: 

(a) Surety bonds; 

(b) Cash deposits; 

(cj Certificates of deposit; 

(d) Deposits of government securities; 

(ej Irrevocable letters or lines of credit; and 

(f) Combinations of the above or such other 
types of arrangements as may be approved 
by the Commission, ffowever. self insurance, 
or any arrangement which essentially 
constitutes self insurance (e.g., a contract 
with a state or Federal agency), will not 
satisfy the surety requirement since this 
provides no additional assurance other than 
that which already exists through license 
requirements. 

Criterion 10—A minimum charge of 
S250.000 (1978 dollars) to cover the costs of 
long-term surveillance shall be paid by each 
mill operator to the general treasury of the 
United States or to an appropriate State 
agency prior to the termination of a uranium 
or thorium mill license. 

If site surveillance or control requirements 
at a particular site are determined, on the 
basis of a site-specific evaluation, to be 
significantly greater than those specified in 
Criterion 12 (e.g., if fencing is determined to 
be necessary), variance in funding 
requirements may be specified by the 
Commission. In any case, the total charge to 
cover the costs of long-term surveillance shall 
be such that, with an assumed 1 percent 
annual real interest rale, the collected funds 
will yield interest in an amount sufficient to 
cover the annual costs of site surveillance. 

The total charge will be adjusted annually 
prior to actual payment to recognize inflation. 
The inflation rate to be used is that indicated 
by the change in the Consumer Price Index 
published by the U.S. Department of Labor. 
Bureau of Labor Statistics. 

Hi Site and Byproduct Material Ownership 

Criterion 11— 

A. These criteria relating to ownership of 
tailings and their disposal sites become 
effective on November 8.1981. and apply to 
all licenses terminated, issued, or renewed 
after that date. 

B. Any uranium or thorium milling license 
or tailings license shall contain such terms 
and conditions as the Commission 
detemines necessary to assure that prior to 
termination of the license, the licensee will 
comply with ownership requirements of this 
criterion for sites used for tailings disposal. 

C. Title to the byproduct material licensed 
under this Part and land, including any 
interests therein (other than land owned by 
the United States or by a State) which is used 


for the disposal of any such byproduct 
material, or is essential to ensure the long 
term stability of such disposal site, shall be 
transferred to the United States or the State 
in which such land is located, at the option of 
such State. In view of the fact that physical 
isolation must be the primary means of long¬ 
term control, and Government land 
ownership is a desirable supplementary 
measure, ownership of certain severable 
subsurface interests (for example, mineral 
rights) may be determined to be unnecessary 
to protect the public health and safety and 
the environment. In any case, however, the 
applicant/operator must demonstrate a 
serious effort to obtain such subsurface 
rights, and must, in the event that certain 
rights cannot be obtained, provide 
notification in local public land records of the 
fact that the land is being used for the 
disposal of radioactive material and is 
subject to either an NRC general or specific 
license prohibiting the disruption and 
disturbance of the tailings. In some rare 
cases, such as may occur with deep burial 
where no ongoing site surveillance will be 
required, surface land ownership transfer 
requirements may be waived. For licenses 
issued before November 8.1981, the 
Commission may take into account the status 
of the ownership of such land, and interests 
therein, and the ability of a licensee to 
transfer title and custody thereof to the 
United States or a State. 

D. if the Commission subsequent to title 
transfer determines that use of the surface or 
subsurface estates, or both, of the land 
transferred to the United States or to a State 
will not endanger the public health, safety, 
welfare, or environment, the Commission 
may permit the use of the surface or 
subsurface estates, or both, of such land in a 
manner consistent with the provisions 
provided in these criteria. If the Commission 
permits such use of such land, it will provide 
the person who transferred such land with 
the right of first refusal with respect to such 
use of such land. 

E. Material and land transferred to the 
United States or a State in accordance with 
this Criterion shall be transferred without 
cost to the United States or a State other than 
administrative and legal costs incurred in 
carrying out such transfer. 

F. The provisions of this Part respecting 
transfer of title and custody to land and 
tailings and wastes shall not apply in the 
case of lands held in trust by the United 
States for any Indian tribe or lands owned by 
such Indian tribe subject to a restriction 
against alienation imposed by the United 
States. In the case of such lands which are 
used for the disposal of byproduct material, 
as defined in this Part, the licensee shall 
enter into arrangements with the Commission 
as may be appropriate to assure the long¬ 
term surveillance of such lands by the United 
States. 

IV, Long-Term Site Surveillance 

Criterion 12—^The final disposition of 
tailings or wastes at milling sites should be 
such that ongoing active maintenance is not 
necessary to preserve isolation. As a 
minimum, annual site inspections shall be 
conducted by the government agency 


retaining ultimate custody of the site where 
tailings, or wastes are stored to confirm the 
Integrity of the stabilized tailings or waste 
systems and to determine the need, if any, for 
maintenance and/or monitoring. Results of 
the inspection shall be reported to the 
Commission within 60 days following each 
inspection. The Commission may require 
more frequent site inspections if, on the basis 
of a site-specific evaluation, such a need 
appears necessary due to the features of a 
particular tailings or waste disposal system. 

Dated at Washington. DC. this 20th day of 
November 1984. 

For the Nuclear Regulatory Commission. 
Samuel). Chilk, 

Secretary of the Commission. 

lilt Doc. 84-30S4S Piled 11-2S-e4; 8:45 8m| 
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10 CFR Part 40 

Uranium Mill Tailings Regulations; 
Ground Water Protection and Other 
Issues 

agency: Nuclear Regulatory 
Comnniission. 

ACTION: Advanced notice of proposed 
rulemaking. 

summary: The Nuclear Regulatory 
Commission (NRC) is considering 
further amendments to Its uranium mill 
tailings regulations. The future 
rulemaking proceeding for which this 
notice is issued is primarily intended to 
incorporate ground water protection 
provisions and other requirements 
established by the Environmental 
Protection Agency for similar hazardous 
wastes into NRC regulations. This 
action is necessary to make NRC 
requirements similar to EPA standards 
as required by provisions of the 
Uranium Mill Tailings Radiation Control 
Act. 

date: The comment period expires 
January 25,1985. Comments received 
after this date will be considered if it is 
practical to do so but assurance of 
consideration may not be given except 
as to comments received on or before 
this date. 

addresses: Mail comments to 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch, or deliver comments to Room 
1121,1717 H Street NW. Washington, 

DC between 8:15 a.m. and 5:00 p.m. 
weekdays. 

FOR FURTHER INFORMATION CONTACT: 

Robert Fonner, Office of Executive Legal 
Director, telephone (301) 492-8692, or 
Kitty S. Dragonette, Division of Waste 
Management, U.S. Nuclear Regulatory 
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Commission. Washington, DC 20555, 
telephone (301) 427^300. 
SUPPLEMENTARY INFORMATION: The 
Nude&r Regulatory Commission has 
today proposed modifications to its 
existing mill tailings regulations in 
Appendix A to 10 CFR Part 40 for the 
purpose of conforming them to generally 
applicable standards promulgated by 
the Environmental Protection Agency 
(EPA) on September 30.1983 (see 48 FR 
45926: October 7,1983). This advance 
notice of proposed rulemaking (ANPRM) 
announces that the Commission is 
considering proposing further 
modifications to its regulations in 10 
CFR Part 40, to satisfy certain provisions 
of the Uranium Mill Tradings I^diation 
Control Act of 1978 (UMTRCA), and 
requests public comments on pertinent 
issues and questions. 

On October 7.1983. the EPA published 
generaUy applicable standards for the 
management of uranium and thorium 
byproduct material. The standards were 
developed by the EPA in a manner to 
satisfy the provisions of section 275 of 
the Atomic Energy Act as amended, 
that for nonradiological hazards, the 
standards ***** shall provide for the 
protection of human health and the 
environment consistent with the 
standards required under Subtitle C of 
the Solid Waste Disposal Act as 
amended, which are applicable to such 
hazards.** To achieve this goal the EPA 
included within its requirements 
published October 7.1983. selected 
provisions from its regulations issued 
under the Solid Waste Disposal Act 
(SWDA) by cross referencing the SWDA 
provisions. These specific provisions are 
now in effect and the NRC is 
considering undertaking a rulemaking 
which would clarify its regulations by 
including within them those SWDA 
requirements selected by the EPA for 
application to uranium and thorium mill 
tailings. 

The rulemaking under consideration 
would also be intended to satisfy a 
requiretnent placed upon the NRC under 
section 84 of the Atomic Energy Act of 
1954. as amended, to *** * * insure that 
the management of any byproduct 
material * ^ * is carried out in such 
manner as conforms to general 
requirements established by the 
Commission, with the cxmcurrence of the 
(EPA) Administrator, which are, to the 
maximuin extent practicable, at least 
comparable to requirements applicable 
to the possession, transfer, and disposal 
of similar hazardous material regulated 
by the Administrator under the Solid 
Waste Disposal Act as amended.** The 
rulemaking imder consideration, which 
is the primary subject of this ANPRM, 


would then incorporate within NRC 
regulations elements of EPA's SWDA 
requirements already imposed by EPA. 
and establish any further requirements 
necessary for the NRC to have SWDA- 
comparable standards as called for by 
Section 84 of the Atomic Energy Act of 
1954, as amended. 

The Commission considered Further 
revisions to Appendix A to conform it to 
the physical stability aspects of the EPA 
standard, but did not propose them. The 
EPA standard requires that the final 
cover design provide reasonable 
assurance of effective control **for one 
thousand years, to the extent reasonably 
achievable, and in any case, for at least 
200 years.** The EPA*s numerical 
longevity standard takes a different 
approach to stability than do the NRC 
requirements. In Appendix A, the NRC 
established numerous prescriptive 
requirements for specific design features 
in order to assure stability without 
active maintenance for an indefinite 
period of time following closure. The 
EPA rule sets a performance standard 
for a limited time period. In addition, the 
preamble to the EPA standard and the 
supporting environmental evaluation 
indicate that the EPA consciously 
considered the acceptability of relying 
on active maintenance to provide 
stability following closure, and did not 
prohibit it. Rather, the EPA standard 
requires that, for nonradiological 
hazards the need for active maintenance 
only be minimized. NRC's Appendix A 
flatly prohibits any planned reliance on 
active maintenance. 

The Commission requests comments 
on whether it should delete or modify 
additional provisions of Appendix A 
including prescriptive requirements for 
specific design features which may not 
be necessary to meet the EPA standard. 
The prescriptive requirements in 
question include those for minimizing 
upstream drainage area, siting where 
there is good wind protection, relatively 
flat slopes, mandatory vegetative or 
rock cover, cobble size rock, high quality 
rock cover, and rock armoring. The 
Commission also considered deleting 
the prohibition on reliance on active 
maintenance, modifying Criterion 3 
mandating below grade disposal as the 
prime option, and deleting the 
requirement for background radium 
concentrations in cover materials. Relief 
from these retained provisions is 
available through case-by-case 
proposals by licensees as noted in 
proposed additions to the Introduction 
of Appendix A of 10 CFR 40. The 
Commission seeks comment on whether 
this is sufficient flexibility in view of the 
Commis8ion*8 intent to consider 


alternative proposals as routine 
licensing actions. 

I. Background on the Ground Water 
Issue 

The SWDA requirements imposed by 
the EPA in its rule published October 7, 
1983 (48 FR 45926) were described by 
the EPA in that Notice as follows: 
“Consistent with the standards EPA 
issued under the SWDA for hazardous 
wastes (47 FR 32274-3238a July 26.1982) 
the standard for tailings piles has two 
parts: (!■) A ‘primary’ standard that 
requires use of a liner designed to 
prevent migration of hazardous 
substances out of the impoundment, and 
(2) a ‘secondary* ground water 
protection standard requiring, in effect, 
that any hazardous constituents that 
leak from the waste not be allowed to 
degrade ground water. The primaiy' 
standard applies to new portions of new 
or existing waste depositories. The 
secondary standard applies to new and 
existing portions, the point of 
compliance being at the edge of the 
waste impoundment The specific 
hazardous substances and 
concentrations (Le.. background levels) 
that define ncmcompliance with the 
secondary standard at each site will be 
established for uranium mill tailings by 
NRC and Agreement States. The SWDA 
rules, however, permit alternate 
concentration limits to be established 
when they will not pose 
substantial present or potential hazard 
to human health or the environment" as 
long as the alternate concentration limit 
is not exceeded. The rule also allow 
(sic) liazardous constituents* to be 
exempted from coverage by the permit 
based on the same criterion. EPA 
determines the alternate concentration 
standard or exemption under the 
SWDA: EPA*8 concurrence would be 
required under the proposed standards 
for tailings.** 

The EPA went on to further describe 
the primary standard, primarily 
consisting of the liner design 
requirements, and clarify the secondaiy 
standard, by saying: 

“The primary standard. 40 CFR 
264.221. can usually be satisfied only by 
using liner materials (such as plastics) 
that can retain all wastes. Exemptions 
permitting use of other liner materials 
(such as clay) that may release water or 
small quantities of other substances or, 
in some cases, permitting no liner may 
be granted only if migration of 
hazardous constituents into the ground 
water or surface water would be 
prevented indefinitely * * *.** 

"Under these standards, all new 
waste storage areas (whether new 
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waste facilities or expansions of existing 
piles) are subject to the primary 
standard—the liner requirement. If new 
wastes are added to an existing pile, 
however, the pile must comply with the 
secondary standard—the hazardous 
constituent concentration standards for 
health and environmental protection. 
Whether for a new or existing pile, if the 
secondary standards are found not to be 
satisfied and subsequent corrective 
actions fail to achieve compliance in a 
reasonable time, the operator must 
cease depositing waste on that pile.*' 
Also in its October 7.1983 Notice, the 
EPA stated that “EPA's responsibilities 
to establish standards under section 206 
of UMTRCA are carried out through 
adoption of all or part of the following 
sections of the SWDA regulations: 

i. Subpart F; 

40 CFR 264.92 Ground water protection 
standard 

40 CFR 264.93 Hazardous constituents 
40 CFR 264.94 Concentration limits 
(These three sections are modified and 
adopted as § 192.32(a)(2)] 

40 CFR 264.100 Corrective action 
program 

(This section is modified and adopted as 
i 192.33) 

ii. Subpart G: 

40 CFR 264.111 Closure performance 
standard 

(This section is adopted as part of 
{192.32(b)(1)) 

iii. Subpart K: 

40 CFR 264.221 Design and operating 
requirements for surface 
impoundments 

(This section is modified and adopted as 
i 192.32(a)(1))" 

"NRC*s responsibilities under 
UMTRCA are to implement EPA's 
standard and to ** * •insure that the 
management of any byproduct 
material * • * is carried out in such a 
manner as • * • conforms to general 
requirements established by the 
Commission, with the concurrence of the 
Administrator, which are, to the 
maximum extent practicable, at least 
comparable to requirements applicable 
to the possession, transfer, and disposal 
of similar hazardous material regulated 
by the Administrator under the SWDA, 
as amended/ EPA will insure that NRC’s 
regulations satisfy these admonitions 
through its concurrence role. Relevant 
SWDA regulations are those embedded 
in Subparts A (except Section 264.3), B. 

C, D. E. F, G, H. and K. Examples of 
areas which NRC must address in 
discharging these responsibilities 
involve functions under the six sections 
listed immediately above which are 
incorporated into these EPA standards. 


and the following sections of the SWDA 
regulations: 

i. Subpart F: 

40 CFR 264.91 Required programs 
40 CFR 264.95 Point of compliance 
40 CFR 264.96 Compliance period 
40 CFR 264.97 General ground water 
monitoring requirements 
40 CFR 264.98 Detection monitoring 
program 

40 CFR 26^.99 Compliance monitoring 
program 

ii. Subpart G: 

40 CFR 264.117 Post-closure care and 
use of property 

iii. Subpart K: 

40 CFR 264.226 Monitoring and 
inspection (of impoundment liners), as 
applicable 

40 CFR 264.228 Closure and postclosure 
care, as applicable." 

The above quotations from the EPA's 
October 7,1983 Notice serve to clarify 
the substance of EPA's standards, the 
respective agency responsibilities under 
the UMTRCA, and the nature and scope 
of the rulemaking the NRC is herein 
considering undertaking. The NRC has 
reviewed the language quoted and. with 
the exception of the jurisdictional 
concerns discussed in the following 
section, believes it to be factually 
correct and a fair representation of the 
issues addressed. 

11. Commission Authority and 
Responsibility 

Section 84c. of the Atomic Energy Act 
states that: A Licensee may propose 
alternatives to specific requirements 
adopted and enforced by the 
Commission under this act. Such 
alternative proposals may take into 
account local or regional conditions, 
including geology, topography, 
hydrology and meteorology. The 
Commission may treat such alternatives 
as satisfying Commission requirements 
if the Commission determines that such 
alternatives will achieve a level of 
stabilization and containment of the 
sites concerned, and a level of 
protection for public health, safety, and 
the environment from radiological and 
nonradiological hazards associated with 
such sites, which is equivalent to. to the 
extent practicable, or more stringent 
than the level which would be achieved 
by standards and requirements adopted 
and enforced by the Commission for the 
same purpose and any fmal standards 
promulgated by the Administrator of the 
Environmental Protection Agency in 
accordance with section 275. 

The Commission historically has had 
the authority and responsibility to 
regulate the activities of persons 
licensed under the Atomic Energy Act of 


1954, as amended. Consistent with that 
authority and in accordance with 
section 84c. of that Act, the Commission 
has the discretion to review and 
approve site specific alternatives to 
standards promulgated by the 
Commission and by the Administrator of 
the Environmental Protection Agency. In 
the exercise of this authority, section 
84c. does not require the Commission to 
obtain the concurrence of the 
Administrator in any site specific 
alternative which satisfies Commission 
requirements for the level of protection 
for public health, safety, and the 
environment from radiological and 
nonradiological hazards at uranium mill 
tailings sites. As an example, the 
Commission need not seek concurrence 
of the Administrator in case-by-case 
determinations of alternative 
concentration limits and delisting of 
hazardous constituents for specific sites. 
It should be understood that the 
proposed conforming regulations deal 
with the exercise of the Commission's 
responsibility and authority under the 
Atomic Energy Act of 1954, solely as 
regards uranium mill tailings sites and 
have no broader connotation. 

The Commission believes that 
licensee proposals for alternatives can 
be an important and effective way to 
help deal with the problems associated 
with implementing the new EPA 
standards. The Commission expects that 
it may require several years to have its 
conforming regulations fully in place. It 
expects to use the flexibility provided 
by section 84*in the interim to consider 
and approve alternative proposals from 
licensees. Section 84c. provides NRC 
sufficient authority to independently 
approve alternatives so long as the 
Commission can make the required 
determination. 

III. Issues for Public Comments 

The NRC requests public comment on 
the general question of how best to 
proceed to fulfill its responsibilities 
under the Atomic Energy Act, with 
respect to establishing SWDA- 
comparable requirements for the 
management of mill tailings, to the 
maximum extent practicable. In this 
context, comments are requested on 
choices and decisions the NRC must 
make concerning issues and actions that 
are within its discretion. Comments on 
the basic value, validity, lawfulness, or 
appropriateness of the EPA's SWDA 
regulations, the SWDA. or the UMTRCA 
are not requested. 
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A, Tentative NRC Approach for Ground 
Water Protection 

The NRC has developed a tentative 
approach to place SWDA-comparable 
requirements in its regulations, based on 
planning and development efforts 
conducted to date. TTiis approach is 
tentative, and is made a part of this 
public announcement so efforts spent in 
providing public comment might be 
better guided. It involves the 
development of additions to NRC 
regulations (either a block insert at the 
end of 10 CTO Part 40 or perhaps by 
creation of a new Part 41) which would 
contain the entire set of SWDA- 
comparable requirements. 

The additions would be organized in 
terms of design, operating, closure, and 
post-closure requirements, and would to 
the fullest extent feasible, be a complete 
statement of the requirements without 
reference to EPA requirements in Title 
40 of the Code of Federal Regulations. In 
this way. the requirements could be 
stated in a self-contained, unified 
manner in one place. Coverage would 
include at least the SWDA requirements 
already imposed by EPA (40 CFR 
264.92-94, 264.100, 264,111. and 254.221), 
and appropriate portions of the SWDA 
requirements mentioned by the EPA 
explicitly as ^^exampies of areas which 
NRC must address" (these include 40 
CFR 264.95-99.264.117. 264.228, and 
264.228). 

The rulemaking being considered for 
proposal by the NRC may include most 
of Subpart F (40 CFR 254.90-100). due to 
the close relationship and 
interdependency of the separate 
provisions, and because all but 40 CFR 
264.90, "Applicability," is either imposed 
or mentioned as an example by the EPA. 

The remainder of the EPA’s SWDA 
regulations, including Subpart A (except 
§ 264.3), B, C, D. E, F, G, H, and K would 
be reviewed in developing a proposal to 
determine which of those requirements 
would need to be incorporated in NRC 
regulations to establish NRC 
requirements which are to the maximum 
extent practicable, at least comparable 
to the ^A’s SWDA requirements for 
similar hazardous material. 

In developing this proposal the NRC 
would distinguish between substantive 
requirements and EPA’s procedural 
permitting requirements because it does 
not believe the UMTRCA mandate 
requires the NRC to adopt any portion of 
the procedural permitting aspects of 
EPA’s regulations. The NRC’s 
established procedures for licensing, 
inspection, and enforcement would be 
used with respect to implementation. 


B. Issues and Questions 

The NRC seeks public input with 
respect to all aspects of the question of 
how best to fulfill its responsibilities 
under section 275 and 84 of the Atomic 
Energy Act of 1954, as amended, for 
protection of ground water. The NRC 
also seeks public comment with respect 
to the following issues and questions (In 
providing public comment, commenters 
are requested to provide the basis in 
fact for any opinions offered or 
assertions made): 

(1) Should the SWDA-comparable 
requirements to be placed in NRC 
regulations be explicitly restated to 
precisely duplicate EPA's language, or 
should substantive requirements be 
paraphrased? 

(2) Should all of Subpart F be 
included? What should not be included? 

(3) What should be included in a 
listing of hazardous constituents for mill 
tailings to replace the 375-item long list 
in Appendix VllI to 40 CFR Part 261 
referenced in 40 CFR 264.93? Should 
constituents not usually present or not 
present above trace levels be included? 
What criteria should be applied to 
decide what constituents should be 
included? 

(4) The NRC must establish SWDA- 
comparable requirements to the 
maximum extent practicable. In this 
context, w'hat is practicable given 
current practice and the current state of 
technology? 

(5) Should NRC retain the basic 
sequence embodied in Subpart F where 
licensees who detect ground water 
contamination progress through a 
graduated scale of action, from 
detection monitoring, through 
compliance monitoring, and on to 
corrective action, with significant time 
delays allowed between steps while 
plans and programs are being 
developed, reviewed, and implemented? 
Would it be advisable, practicable or 
appropriate to require, for example, that 
all NRC licensees have approved 
compliance monitoring programs that 
are automatically activated and 
implemented when needed? 

(6) Should the basic SWDA scheme 
for the timing and duration of a 
“compliance" period, a "closure" period, 
and a "post-closure care" period ^ 
maintained? What modifications, 
deletions, additions should be made? 

(7) To what extent, how, and under 
what conditions should leak detection 
systems under single-liner 
impoundments be allowed to fulfill the 
requirements for a detection monitoring 
program that otherwise requires a 
monitoring well in the uppermost 
aquifer? 


(8) How detailed should NRC’s 
regulations be. and what should and 
should not be required in areas such as 
well construction, sampling and sample 
analysis, determinations of annual 
average and seasonal background 
concentrations, minimum detection 
levels, statistical treatment of data and 
determinations of statistically 
significant differences, recordkeeping 
and reporting, quality assurance, etc.? 

(9) To what extent must the NRC 
provide supporting environmental 
impact analyses considering the nature 
of the requirements under consideration, 
some of which have already been 
imposed by EPA and are effective? If 
supporting enviromental evaluations are 
needed for SWDA-comparable rule 
changes except for the requirements 
already imposed by the EPA. should the 
NRC continue to proceed with only a 
single rulemaking to establish a complete 
set of SWDA-comparable requirements? 

(10) Is the flexibility cited in the 
proposed addition to the Introduction of 
Appendix A10 CFR Part 40 sufficient or 
should the NRC develop and support 
additional modifications to conform to 
the physical stability aspects of the EPA 
standard? 

List of Subjects in 10 CFR Part 40 

Government contracts. Hazardous 
material—transportation. Nuclear 
materials. Penalty. Reporting and 
recordkeeping requirements. Source 
material, and Uranium. 

Dated at Washington. DC. this 20th day of 
November 1984. 

For the Nuclear Regulatory Commission. 
Samuel |. Chilk. 

Secretary of the Commission. 

(FR Doc &4k30M7. PUtd 11^23-M: S^S Mt] 
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10 CFR Parts 50 and 55 

Operator’s Licenses and Conforming 
Amendment 

AGENCY: Nuclear Regulatory 

Commission. 

action: Proposed rule. 

summary: The Nuclear Regulatory 
Commission is proposing to amend its 
regulations to (1) clarify the regulations 
for the issuance of licenses to operators 
and senior operators; (2) revise the 
requirements and scope of written 
examinations and operating tests for 
operators and senior operators, 
including a requirement for a simulation 
facilit 3 r; (3) codify procedures for the 
administration of requalification 
examinations; and (4) describe the form 
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and content for operator license 
applications. The proposed rule is 
necessary to meet NRC responsibilities 
under section 306 of the Nuclear Waste 
Policy Act of 1982. 

DATE: Comment period expires February 
25, 1985. Comments received after this 
date will be considered if it is practical 
to do so. but assurance of consideration 
cannot be given except as to comments 
received on or before this date. 
ADDRESSES: Mail written comments to 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch. Deliver written comments to 
Room 1121,1717 H Street NW., 
Washington. DC. 

Copies of the regulatory analysis, the 
supporting statement for the Office of 
Management and Budget clearance of 
the information collection requirements, 
the other documents and material 
discussed in this notice, and any 
comments received may be examined at 
the NRC Public Document Room at 1717 
H Street NW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

D. Beckham, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington. DC 20555, 
Telephone: (301) 492-4868. 
SUPPLEMENTARY INFORMATION: 

1. Introduction 

Section 107 of the Atomic Energy Act 
of 1954, as amended (42 U.S.C. 2137), 
requires the Nuclear Regulatory 
Commission to prescribe uniform 
conditions for licensing individuals as 
operators of production and utilization 
facilities and to determine the 
qualifications of these individuals and to 
issue licenses to such individuals. The 
regulations implementing these 
requirements are set out in Part 55 of 
Chapter 1. Title 10 of the Code of 
Federal Regulations. To assist licensees 
and others, the Commission has also 
issued regulatory guides and generic 
letters which provide guidance on 
acceptable methods of meeting these 
regulatory requirements. 

The Commission has become 
increasingly aware of the need to update 
its operator licensing regulations and 
related regulatory guides. These 
revisions are needed to clarify the 
extent to which simulators should be 
used in training and in licensing 
examinations and to reflect upgraded 
requirements for licensed operator 
selection, training, and requalification 
program resulting from the accident at 
TMI-2. Although the Commission has 
been actively engaged in investigating 
these matters, the schedule for 
completing these activities was further 


accelerated by the enactment on 
January 7,1983, of the Nuclear Waste 
Policy Act of 1982, Pub. L. 97-^25. 
Section 306 of that act (42 U.S.C. 10226, 
96 Stat. 2201 at 2262-2263) directs the 
NCR to establish simulator training 
requirements for applicants for operator 
licenses and for operator requalification 
programs, requirements governing NRC 
administration of requalification 
examinations, and requirements for 
operating tests at civilian nuclear power 
plant simulators. 

The proposed revisions would 
improve the operator licensing process. 

If adopted these revisions should 
achieve the following objectives: 

1. Improve the safety of nuclear power 
plant operations by improving the 
operator licensing process and 
examination content; 

2. Provide the NRC with an improved 
basis for administering operator 
licensing examinations and conducting 
operating tests: and, 

3. Respond to the specific direction 
given by Congress in section 306, 

Nuclear Waste Policy Act of 1982, Pub. 

L. 97-425, to promulgate regulations and 
guidance in the area of examinations. 

II. Proposed Actions 

This section summarizes the proposed 
modiffcations to 10 CFR Part 55 on 
operators' licenses and 10 CFR 50.74 as 
a conforming amendment. 

10 CFR Port 55 — Operators*Licenses 

This section describes the changes 
which have been made to 10 CFR Part 55 
to improve examination content, 
operating test administration, the license 
application process and several other 
provisions. 

1. Written Examination (10 CFR 55.41 
and 55.43). Currently written 
examinations for operators and senior 
operators are based on the lists of topics 
in § § 55.21 and 55.22, respectively. The 
examinations are developed from 
information that is available within NRC 
and received from the facility licensee 
such as training materials, operating 
manuals, and technical specifications. 
Under the proposed changes, 
examination content, in addition to 
being developed from sources currently 
used, v^ould be based on the results of a 
systematic analysis which the facility 
licensee or license applicant is expected 
to perform under the Institute of Nuclear 
Power Cperations (INPO) accreditation 
and the learning objectives derived from 
that analysis. The content of the 
examination would also be developed 
from information supplied by the facility 
licensee to the NRC and from 
information available within NRC. 


The use of the systematic analysis 
information in written examinations 
would follow the implementation of 
INPO accreditation at a facility. It is 
expected that two years would be 
needed for a licensee or license 
applicant to complete the systematic 
analysis and to provide the resulting 
learning objectives to NRC for use as 
part of the basis for developing the 
content of examinations. Meanwhile, the 
Commission would develop 
examinations by using the topics in new 
§ § 55.41 and 55.43, information from 
industry task analyses, experts and 
studies in the field, and information 
from the facility licensees and from 
within NRC. 

For those facilities not expected to 
complete a systematic analysis under 
INPO accreditation (i.e., test and 
research reactors), the Commission 
would develop examinations using the 
topics in proposed § § 55.41 and 55.43, as 
appropriate to the facility, and 
information from the facility licensee 
and experts in the field. 

2. Operating Tests (10 CFR 55.45). 
Operating tests currently conducted by 
N'RC include an oral walkthrough in all 
plants and a simulator examination 
(detailed in Generic Letter 82-18, dated 
October 12,1982)^ in plants with a 
plant-referenced simulator. The 
operating tests require an understanding 
of twelve items, such as pre-start-up 
procedures, for the facility. The 
proposed revisions to § 55J23 (now 
§ 55.45) would require the candidate to 
demonstrate an understanding of and 
the ability to perform the actions 
necessary to accomplish thirteen items 
based upon the previous twelve plus the 
individual's team-dependent and time- 
critical behaviors. The purpose of this 
requirement is to provide a 
performance-based operating test. In 
addition to the required plant 
walkthrough the proposed amendments 
would require the operating test to be 
partially administered in a simulation 
facility, which may include the plant, a 
plant-referenced simulator, or another 
simulation device, alone or in 
combination, if approved by the 
Commission after application has been 
made by the facility licensee. The 
application process would include an 
initial application, an annual report and 
a subsequent application every four 
years. Initial and subsequent 
applications would include descriptions 


* NUREG-seiiea documents and other 
correspondence referenced are available for public 
inspection and copying for a fee in the 
Commission's Public Document Room at 1717 H 
Street NW.. Washington. DC 
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of the simulation facility and of the 
performance tests conducted in support 
of the application. Information about 
one type of simulation facility 
acceptable for this purpose, and a 
description of performance tests are 
contained in Regulatory Guide 1.149. 

The requirement for Commission 
approval of simulation facilities would 
ensure that uniform examinations are 
conducted at all facilities. 

For test and research reactors, the 
proposed requirements in § 55.45 would 
apply as appropriate to the facility. 

Until full compliance with these 
provisions is reached. NRC would 
continue to use the procedures outlined 
in Generic Letter No. 82-18 regarding the 
use of simulators for initial, replacement 
and requalification examinations. In 
addition, the use of the term ‘‘simulator** 
in Appendix A to Part 55 is continued in 
proposed § 55.59 until proposed new 
S 55.45(b) is implemented. 

The intent of the proposed changes to 
§ 55.45 is to improve operating tests by 
increasing their uniformity and by 
adding a requirement for a performance 
based criterion. To the some end, it is 
intended that simulation facilities used 
for the conduct of operating tests meet 
minimum standards while minimizing 
the burden to utilities for acquisition 
and upgrading of such simulation 
facilities. Therefore. NRC is specifically 
interested in comments on § 55.45, as 
indicated in the section of this notice 
titled “Invitation to Comment.** 

3. Administration of Operating Tests 
Before Initial Criticality (10 CFR 55.31 
and 55.45) Present $ 55.25. 
“Administration of operating test prior 
to initial criticality.** commonly referred 
to as “cold licensing.** has been deleted 
in the proposed revisions to Part 55. 
However, the requirements in existing 
§ 55.25 are now incorporated into 
proposed new §§ 55.31 and 55.45. 
Specifically, existing § 55.25 (a), (b) and 
(c) taken together would be replaced by 
proposed § 55.31(a) (1). (3) and (4) taken 
together and NRC Form 398; and 
existing ( 55.25(d) would be replaced by 
proposed § 55.45(b)(2). The intention of 
the proposed revisions is not to relax the 
cold licensing examination requirements 
in any way. The proposed provisions for 
operating tests, including the simulation 
facility, would strengthen the entire 
licensing process. Further, the finding by 
the Commission that there is an 
immediate need for the applicant*8 
services and, therefore, for a cold 
license and that the applicant has had 
extensive actual operating experience at 
a comparable reactor or has 
satisfactorily completed a *‘cold*’ license 
training program accepted by the NRC 
would be, under the proposed 


requirements, part of the evaluation of 
the application for an operator's license. 

4. How to Apply (10 CFR 55.31). Since 
applicants currently use NRC Form 398, 
“Personal Qualification Statement— 
Licensee.** to apply for a license, new 

§ 55.31 has been revised to delete the 
redundant detailed description of the 
content of the application and instead 
directs the candidate to use that form. 

5. Medical Requirements (10 CFR 
55.33(a)(1). 55.57(c)(1). and Subpart C). 
The specific language in § 55.11(a)(1) 
would be replaced by the provisions in 
proposed Subpart C. The proposed 
revision would change the process for 
meeting medical requirements. 

Currently, a medical doctor submits the 
results of the candidate's examination to 
the Commission. The proposed rule 
would require that the results of the 
candidate's medical examination be 
provided to the facility licensee or 
applicant, which would then certify to 
the Commission that the candidate is in 
good health as required in i 55.33(a)(1). 
licensees and applicants would 
maintain the results of current medical 
examinations and provide these to the 
Commission upon request. Moreover, 
the notification of disability would be 
made in 30 days under the proposed 
changes rather than 15 days as now 
required. (One example of a medical 
examination acceptable to the 
Commission is described in Regulatory 
Guide 1.134, “Medical Evaluation of 
Nuclear Facility Personnel Requiring 
Operator Licenses.") 

In July 1983, KMC, Inc. petitioned the 
Commission (PRM-55-1) “to simplify the 
procedure for the review of the medical 
status of applicants for operator-. . . 
licenses.** KMC stated that the current 
procedures require that a detailed 
medical history and results of the 
applicant's medical examination by a 
licensed physician be sent to the 
Commission. The petitioner requested 
that the Commission amend its 
regulations to permit designated medical 
examiners, as defined in ANSI-N546- 
1976, to certify that the applicant has 
been examined (using the guidance 
contained in ANSI N546-1976 as 
endorsed by Regulatory Guide 1.134) 
and that the applicant's general health 
and physical condition is not such as 
might cause operational errors. Under 
the petitioner's request the use of the 
current NRC Form 396 would be 
discontinued for utility operators and 
detailed medical records would be 
retained by the licensee's designated 
medical examiner. 

Proposed Subpart C to Part 55 
responds to the KMC. Inc. petition. NRC 
grants its request, in part, by eliminating 
the requirement to submit, in usual 


cases, medical information for an 
applicant for an operator's license 
directly to the NRC. Instead, a 
certification to NCR about compliance 
with the health requirements in 
proposed § 55.33(a)(1) would be made 
by the facility licensee. KMC, Inc. has 
proposed that a certification be 
submitted by the medical designee of 
the facility licensee. It is the intent of the 
proposed Subpart C—Medical 
Requirements—to have the facility 
licensee certify to the Commission that 
the applicant has been examined by a 
licensed medical practitioner and that 
the applicant's medical condition and 
general health are not such as might 
adversely affect the performance of 
licensed operator job duties or cause 
operational errors endangering the 
public health and safety. Guidance 
about one acceptable standard against 
which to conduct the medical 
examination would be contained in 
proposed revisions to NRC Regulatory 
Guide 1.134. That guide endorses ANSI/ 
ANS 3.4-1983 with some exceptions. 

For the usual case, that is. when an 
applicant meets the health requirements, 
licensee certification to the Commission 
(based on the recommendation of a 
licensed medical practitioner) would be 
all that is needed. However, it is the 
intent of the proposed regulations to 
have all unusual cases presented to the 
Commission with medical evidence to 
support a conditional license or an 
exception to the health and medical 
requirements. Moreover, in cases of 
disability, the individual operator would 
be required to immediately cease 
licensed duties when the facility 
licensee becomes aware of the 
operator’s incapacitation. Before the 
operator could resume licensed duties, 
the facility licensee would be required 
to provide medical certification, 
including supporting medical evidence, 
that the individual again meets licensing 
health requirements. 

6. Special Senior Operator Licenses 
(10 CFR 55.51(b)). A new § 55.51(b) is 
proposed which would codify in the 
Commission's regulations two types of 
special senior operator licenses which 
are currently issued by NRC. The 
Special “Fuel Handler" license would 
authorize senior operators to meet the 
staffing requirements of 10 CFR 
50.54(m)(2)(iv) for supervision of fuel 
alterations, including fuel loading and 
transfer. The special “Instructor" license 
would certify the technical competence 
of individuals, who are not routinely 
engaged in operating a facility, to train 
other individuals to operate a facility. 

7. Conditions of license (10 CFR 
55.53(e)). Guidance about one 
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interpretation of § 55.53(e) acceptable to 
the Commission, particularly the phrase 
“actively performing the functions of an 
operator or senior operator," is 
contained in NRC Regulatory Guide 1.8, 
“Personnel Qualifications and Training 
for Nuclear Power Plants." 

8. Conditions of license (10 CFR 
55.53(f) and 10 CFR 50.74). To keep the 
Commission informed of the status of 
licensed operators, senior operators and 
special senior operators, a new 
condition is proposed. Within 30 days of 
the events set out in the proposed 
conditions of license, § 55.53(f), the 
Commission would be notified. Under 

§ 55.53(f), the individual licensee would 
notify the Commission unless the facility 
licensee has notified the Commission 
under a parallel provision in Part 50, 
proposed as new § 50.74. Under both 
proposed new provisions to the 
reguJations, § 55.63(f) and § 50.74, the 
Commission would be notified of 
changes such as permanent 
reassignment, termination, disability or 
illness, or any other condition, including 
conviction of crimes, which could affect 
the performance of an operator’s duties. 

9. Integrity of examinations and tests 
(10 CFR 55.49). As proposed, new § 55.49 
would provide that any applicant or 
licensee who engages in activities that 
compromise the integrity of an 
examination or test conducted under the 
regulations in this part may be guilty of 
a crime. This provision is added to make 
explicit that actions such as cheating 
will not be tolerated. The issue of test 
integrity is specific to the validity of the 
examination for its intended purpose, 

i.e., to test that individual at that time. 
Conversations after the administration 
of the examination are not intended to 
be included. 

10. Expiration (10 CFR 55.55). Unless 
renewed, each license would now expire 
after five years instead of the current 
two years. This change would reduce 
facility licensees' and NRC paperwork 
and streamline the renewal process. 
Moreover, the license would expire 
when the facility licensee determines 
and notifies the NRC in accordance with 
§ 50.74 that the individual no longer 
needs to maintain licensed status. The 
purpose of this provision is to permit the 
facility licensee to determine the 
suitability of an operator for licensed 
duties or the need for continued licensed 
status. 

11. Renewal of licenses (10 CFR 
55.57). Several conforming changes are 
proposed for § 55.57 in order to make 
the provisions for license renewal 
compatible with the change in the length 
of the license term. Proposed 

§ 55.57(c)(2)(ii) would require the 
successful completion of an annual 


ri^qualification program. A facility 
licensee would be required to obtain 
NRC approval of its requalification 
program. However, under the proposed 
amendments the type of requalification 
program which would be acceptable for 
license renewal could either be a 
requalification program developed by 
the facility licensee using the systems 
approach to training under an INPO 
accreditation program or an alternative 
requalification program developed from 
the items listed in § 55.59(c). It is 
expected that submittal of an INPO 
accreditation letter would be sufficient 
to obtain NRC approval of this 
requirement. 

A new § 55.57(b)(4) is proposed that 
would, in part, base renewal of the 
license on a finding by the Commission 
that the licensee’s past performance has 
been satisfactory. In making its finding, 
information such as Notices of Violation 
or Letters of Reprimand in the licensee’s 
docket would be evaluated by the 
Commission. 

12 . Requalification requirements (10 
CFR 55.59). Licensees would continue to 
be required to successfully complete an 
annual requalification program 
approved by the Commission. Under 
proposed § 55.59(a)(2), either the 
licensee would have to pass a 
requalification examination and 
operating test administered by the 
Commission or the Commission could 
accept certification by the license of the 
nuclear power plant that the licensed 
operator or senior operator had 
successfully completed the approved 
requalification program. These changes 
would replace current § 55.33(c)(2)(ii), 
continue the annual requalification 
programs, and codify NRC’s current 
practice of active participation in and 
audit of facility requalification 
programs. 

The proposed revisions are intended 
to incorporate in the body of the 
regulations the current requalifications 
program requirements for research and 
test reactors and non-reactor facilities 
since they are not expected to 
participate in INPO accreditation 
programs: therefore, proposed new 
§ 55.59(c)(7) tracks the provisions of Part 
55, Appendix A(7). 

13. Enforcement (10 CFR 55.71). 

Except for a change in format, proposed 
§ 55.71 tracks the provisions of existing 
§ 55.50. 

111. Regulatory Analysis 

The regulatory analysis describes the 
values (benefits) and impacts (costs) of 
implementing the proposed regulations 
and guidance for operator licensing. The 
accuracy of these estimates in the 
regulatory analysis is limited by the lack 


of extensive data on human 
performance improvement associated 
with an improved licensing process. 
Where possible, quantitative measures 
were qualitatively compared to related 
information from other sources for 
verification. The full text of the 
regulatory analysis on these proposed 
amendments is available for inspection 
in the NRC Public Document Room. 1717 
H Street NW, Washington, DC. Single 
copies of the analysis may be obtained 
from D. Beckham, Telephone: (301) 492- 
4868. 

IV. Implementation Schedule 

Within 120 days after promulgation of 
the final rule, licensees would have to 
submit a plan for NRC review and 
approval for compliance with the 
provisions of S 55.45(b)(1) which covers 
the use of simulation facilities. One 
acceptable example of the content of a 
plan for S 55.45(b)(1) is described in 
Regulatory Guide 1.149. 

V. Invitation to Comment 

Comments concerning the content, 
level of detail specified, and the 
implementation of the proposed 
amendments are encouraged. Suggestion 
of alternatives other than those 
described in this notice and estimates of 
costs for implementation are 
encouraged. 

Since the intent of the proposed 
changes to S 55.45 is to increase the 
uniformity of operating tests by 
establishing minimum standards for 
their conduct while minimizing the 
burden to utilities for acquisition and 
upgrading of facilitries to be used for the 
partial conduct of such tests, the'NRC is 
particulary interested in receiving 
comments on the following matters 
related to § 55.45: 

1. Is the process specified for 
application for approval of a simulation 
facility by a facility licence reasonable 
and efficient? 

2. What scope and level of detail 
should be required in an application for 
approval of a simulation facility? 

3. Is the proposed requirement for 
complete performance testing every four 
years with annual testing of 25 percent 
of the total a reasonable balance 
between the burden on the facility 
licensee and the increased assurance of 
performance capability of the simulation 
facility? 

4. How should the selection be made 
of the 25 percent of performance tests to 
be conducted annually? 

5. Is the guidance in Regulatory Guide 
1.149 concerning the criteria that NRC 
will use in its approval of a simulation 
facility clear and reasonable? 
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6. Is the term “simulation facility** (as 
defined in § 55.4) satisfactory clear, 
comprehensive and distinctive? 

Regulatory Guides 

In addition to the propsoed rule, three 
proposed Regulatory Guides have been 
revised to provide guidance on 
acceptable methods of implementing the 
proposed revisions to the regulations. 
Comments concerning these Regulatory 
Guides are encouraged. The two 
proposed guides on which public 
comment is requested now are: 

1. Regulatory Guide 1,149—Nuclear 
Power Plant Simulation Facilities for 
Use in Operator License Examinations 
(Revised) 

2. Regulatory Guide 1.134—Medical 
Evaluation of Nuclear Facility 
Personnel Requiring Operator 
Licenses (Revised) 

The proposed guide on which public 
comment will be requested shortly is: 

Regulatory Guide 1.8—Personnel 
Qualification and Training for Nuclear 
Power Plants (Revised). 

INFO Documents 

This preamble refers to the INPO 
Accreditation Program as described in 
The Accreditation of Training in the 
Nuclear Power Industry, 

The Regulatory Guides 1.134 and 1.149 
and the description of the INPO 
Accreditation Program are available in 
the NRC Public Document Room. 1717 H 
Street NW., Washington. D.C. Single 
copies of the Regulatory Guides may be 
obtained from D. Beckham, telephone: 
(301)492-4868. 

Regulatory Guide 1.8 will be available 
shortly in the NRC Public Document 
Room. Single copies of Regulatory Guide 
1.8 may be obtained, when available, 
from D. Beckham, telephone: (301) 492- 
4868. 

VI. Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
regulation is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(1). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this regulation. 

VII. Paperwork Reduction Act 
Statement 

This proposed rule would amend 
information collection requirements that 
are subject to the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501 et seq.). This 
proposed rule has been submitted to the 
Office of Management and Budget for 
review and approval of the paperwork 
requirements. 


VIU. Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b). 
the Commission hereby certifies that 
this rule, if adopted will not have a 
significant economic impact on a 
substantial number of small entities. The 
proposed conforming amendment to 10 
CFR Part 50 and the proposed revision 
of 10 CFR Part 55 affect primarily the 
companies that own and operate light 
water nuclear power reactors, and the 
vendors of those reactors. They also 
affect individuals licensed as operators 
at these companies. Neither the 
companies that own and operate 
reactors nor these individuals fall within 
the scope of the definition of “small 
entity** set forth in section 501(b) of the 
Regulatory Flexibility Act or the Small 
Business Size Standards set out in 
regulations issued by the Small Business 
Administration in 13 CFR Part 121. 

IX. List of Subjects 

10 CFR Part 50 

Antitrust. Classified information. Fire 
prevention. Incorporation by reference. 
Intergovernmental relations. Nuclear 
power plants and reactors. Penalty, 
Radiation protection. Reactor siting 
criteria. Reporting and recordkeeping 
requirements. 

10 CFR Part 55 

Manpower training programs. Nuclear 
power plants and reactors. Penalty, 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, the Nuclear Waste Policy 
Act of 1982, and 5 U.S.C. 553, notice is 
hereby given that the NRC is proposing 
to revise 10 CFR Part 55 and to amend 
10 CFR Part 50 to conform as follows: 

1.10 CFR Part 55 is revised to read as 
follows: 

PART 55—OPERATORS* LICENSES 
Subpart A—General Provisions 

Sec. 

55.1 Purpose. 

55.2 Scope. 

55.3 License requirements. 

55.4 Definitions. 

55.5 Communications. 

55.6 Interpretations. 

55.7 Additional requirements. 

55.8 Information collection requirments: 
0MB approval. [Reserved] 

Subpart B—Exemptions 

55.11 Specific exemptions. 

55.13 General exemptions. < 


Subpart C—Medical Requirements 

Sec. 

55.21 Medical examination. 

55.23 Certification. 

55.25 Incapacitation due to disability or 
illness. 

55.27 Documentation. 

Subpart D—Applications 
55.31 How to apply. 

55.33 Disposition of an initial application. 
55.35 Re^applications. 

Subpart E—Written Examinations and 
Operating Tests 

55.41 Written examination: Operators. 

55.43 Written examination: Senior 

Operators and special senior operators 
55.45 Operating tests. 

55.47 Waiver of examination and test 
requirements. 

55.49 Integrity of examinations and tests. 

Subpart F—Licenses 

55.51 Issuance of licenses. 

55.53 Conditions of licenses. 

55.55 Expiration. 

55.57 Renewal of licenses. 

55.59 Requalification. 

Subpart G—Modification and Revocation of 
Licenses 

55.61 Modification and revocation of 
licenses. 

Subpart H—Enforcement 
55.71 Violations. 

Authority: Secs. 107,161,182 (sec. 55.31(b)), 
234, 66 Stat. 939. 948. as amended, 83 Stat 
444. as amended (42 U.S.C. 2137, 2201, 2282); 
secs. 201. 202. 88 Stat. 1242, as amended, 1244 
(42 U.S.C. 5841, 5842). 

Section 55.61 also issued under secs. 186. 
187, 68 Stat. 955 (42 U.S.C. 2236, 2237). 
Sections 55.41, 55.43. 55.45 and 55.59 also 
issued under sec. 306, Pub. L. 97-425,96 Stat. 
2262 (42 U.S.C. 10226). 

For the purposes of sec. 223, 68 Stat. 958. as 
amended (42 U.S.C. 2273) |§ 55.3. 55.21. 55.49 
and 55.53 are issued under sec. 161i, 68 Stat 
949. as amended (42 U.S.C. 2201(i)); and 
S§ 55.23. 55.25 and 55.53(f) are issued under 
sec. 1610 , 88 Stat. 950. as amended (42 U.S.C. 
2201(o)). 

Subpart A—General Provisions 
§55.1 Purpose. 

The regulations in this part (a) 
establish procedures and criteria for the 
issuance of licenses to operators, senior 
operators and special senior operators 
of facilities licensed pursuant to the 
Atomic Energy Act of 1954, as amended, 
or section 202 of the Energy 
Reorganization Act of 1974. as amended, 
and Part 50 of this chapter, and (b) 
provide for the terms and conditions 
upon which the Commission will issue 
these licenses. 

§ 55.2 Scope. 

The regulations in this part apply to— 
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(a) Any individual who manipulates 
the controls of any facility licensed 
pursuant to Part 50 of this chapter. 

(b) Any individual who instructs an 
individual about the way to manipulate 
the controls of any facility licensed 
pursuant to Part 50 of this chapter, and 

(c) Any individual designate by a 
facility licensee to be responsible for 
directing any licensed activity of a 
licensed operator. 

§ 55J Ucenae requirements. 

A person must be authorized by a 
license issued by the Commission to 
perform the function of an operator, a 
senior operator, or a special senior 
operator as defined in this part. 

§ 55.4 Deftnitione. 

As used in this part: 

“Act** means the Atomic Energy Act 
of 1954, including any amendments to 
the Act. 

“Commission** means the Nuclear 
Regulatory Commission or its duly 
authorized representatives. 

“Controls** when used with respect to 
a nuclear reactor means apparatus and 
mechanisms the manipulation of which 
directly affects the reactivity or power 
level of the reactor. “Controls** when 
used with respect to any other facility 
means apparatus and mechanisms, the 
manipulation of which could a^ect the 
chemical, physical, metallurgical, or 
nuclear process of the facility in a 
manner that would affect protection of 
health and safety against radiation. 

“Facility** means any production 
facility or utilization facility as deHned 
in Part 50 of this chapter. In cases for 
which a license is issued for operation 
of two or more facilities, “facility** 
means all facilities identified in the 
license. 

“Facility licensee** means an applicant 
for or holder of a license for a facility. 

“Licensee** means individual licensed 
operator, senior operator or special 
senior operator. 

“Manipulate a control** means to 
manipulate a control of a facility, direct 
an individual to manipulate a control, or 
instruct an individual how to manipulate 
a control. 

“Operator** means any individual 
licensed under this part to manipulate a 
control of a facility. 

“Plant-referenced simulator** means a 
simulator modeling the systems of the 
reference plant which the operator 
interfaces in the control room, including 
operating consoles, and which permits 
use of the reference plant’s procedures, 
a plant-referenced simulator 
demonstrates expected plant response 
lo operator input, and to normal, 
transient and accident conditions to 


which the simulator has been designed 
to respond. 

“Reference plant** means the specific 
nuclear power plant and unit from 
which a simulation facility*8 control 
room configuration, system control 
arrangement and data base are derived. 

“Senior operator'* means any 
individual licensed under this part to 
direct the licensed activities of licensed 
operators. 

“Simulation facility** means one or 
more of the following components, alone 
or in combination, used for the partial 
conduct of operating tests for operators, 
senior operators, special senior 
operators, and candidates: (1) The plant. 

(2) a plant-referenced simulator, (3) 
another simulation device. 

“Special Senior Operator** means any 
individual who holds a license issued 
under this part which is limited to the 
following activities: 

(1) Instruction on manipulation of the 
controls of a facility; 

(2) Alteration of the core of a nuclear 
power unit, including fuel loading and 
transfer. 

“United States**, when used in a 
geographical sense, includes Puerto Rico 
and all territories and possesions of the 
United States. 

§ 55.5 Communications. 

(a) Except as provided under a 
regional licensing program identified in 
paragraph (b) of this section, any 
communication or report concerning the 
regulations in this part and any 
application filed under these regulations 
may be submitted to the Commission as 
follows: 

(1) By mail addressed to—Director of 
Nuclear Reactor Regulation or Director 
of Nuclear Material Safety and 
Safeguards, as appropriate, U.S. Nuclear 
Regulatory Commission. Washington, 
D.C. 20555. 

(2) By delivery in person to the 
Commission offices at— 

(1) 1717 H Street NW., Washington, 
D.C. or 

(ii) 7920 Norfolk Avenue, Bethesda. 
Maryland. 

(b) (1) The Commission has delegated 
to the Regional Administrators of 
Regions I, II. Ill, IV, and V authority and 
responsibility pursuant to the 
regulations in this part for the issuance 
and renewal of licenses for operators, 
senior operators and special senior 
operators of nuclear reactors licensed 
under 10 CFR Part 50 and located in 
these regions. 

(2) Any application filed under the 
regulations in this part involving a 
nuclear reactor licensed under 10 CFR 
Part 50 and located in Region 1 and any 
Inquiry, communication, information, or 


report relating to matters subject to the 
regulations in this part and involving a 
nuclear reactor licensed under 10 CFR 
Part 50 and located in Region I must be 
submitted by mail or in person to the 
Regional Administrator, Region I, U.S. 
Nuclear Regulatory Commission, 631 
Park Avenue, King of Prussia. 
Pennsylvania 19406. The Regional 
Administrator of Region 1 or the 
Administrator’s designee will transmit 
to the Director of Nuclear Reactor 
Regulation any matter that is not within 
the scope of the Regional 
Administrator’s delegated authority. 

(3) Any application filed under the 
regulations in this part involving a 
nuclear reactor licensed under 10 CFR 
Part 50 and located in Region 11 and any 
inquiry, communication, information, pr 
report relating to matters subject to the 
regulations in this part and involving a 
nuclear reactor licensed under 10 CFR 
Part 50 and located in Region II must be 
submitted by mail or in person to the 
Regional Administrator, Region 11. U.S. 
Nuclear Regulatory Commission, 101 
Marietta Street, Suite 2900, Atlanta, 
Georgia 30303. The Regional 
Administrator of Region 11 or the 
Administrator's designee will transmit 
to the Director of Nuclear Reactor 
Regulation any matter that is not within 
the scope of the Regional 
Administrator's delegated authority. 

(4) Any application filed under the 
regulations in this part involving a 
nuclear reactor licensed under 10 CFR 
Part 50 and located in Region III and any 
inquiry, communication, information, or 
report relating to matters subject to the 
regulations in this part and involving a 
nuclear reactor licensed under 10 CFR 
Part 50 and located in Region III must be 
submitted by mail or in person to the 
Regional Administrator. Region III, U.S. 
Nuclear Regulatory Commission. 799 
Roosevelt Road. Glen Ellyn, Illinois 
60137. The Regional Administrator of 
Region III, or the Administrator’s 
designee, will transmit lo the Director of 
Nuclear Reactor Regulation any matter 
that is not within the scope of the 
Regional Administrator's delegated 
authority. 

(5) Any application filed under the 
regulations in this part involving a 
nuclear reactor licensed under 10 CFR 
Part 50 and located in Region IV and 
any inquiry, communication, 
information, or report relating to matters 
subject to the regulations in this part 
and involving a nuclear reactor licensed 
under 10 CFR Part 50 and located in 
Region IV must be submitted by mail or 
in person to the Regional Administrator, 
Region IV. U.S. Nuclear Regulatory 
Commission. 611 Ryan Plaza Drive, 
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Suite 1000, Arlington, Texas 76011. The 
Regional Administrator of Region IV or 
the Administrator’s designee will 
transmit to the Director of Nuclear 
Reactor Regulation any matter that is 
not within the scope of the Regional 
Administrator’s delegated authority. 

(6) Any application filed under the 
regulations in this part involving a 
nuclear reactor licensed under 10 CFR 
Part 50 and located in Region V and any 
inquiry, communication, information, or 
report relating to matters subject to the 
regulations in this part and involving a 
nuclear reactor licensed under 10 CFR 
Part 50 and located in Region V must be 
submitted by mail or in person to the 
Regional Administrator, Region V. U.S. 
Nuclear Regulatory Commission, 1450 
Maria Lane, Suite 210, Walnut Creek, 
California 94596. The Regional 
Administrator of Region V or the 
Administrator’s designee will transmit 
to the Director of Nuclear Reactor 
Regulation any matter that is not within 
the scope of the Regional 
Administrator’s delegated authority. 

§ 55.6 Interpretations. 

Except as specifically authorized by 
the Commission in writing, no 
interpretation of the meaning of the 
regulations in this part by any officer or 
employee of the Commission other than 
a written interpretation by the General 
Counsel will be recognized to be binding 
upon the Commission. 

§ 55.7 Additional Requirements. 

The Commission may. by rule, 
regulation, or order, impose upon any 
licensee such requirements, in addition 
to those established in the regulations in 
this part, as it deems appropriate or 
necessary to protect health and to 
minimize danger to life or property. 

§ 55.8 Information collection 
requirements: 0MB approval. [Reserved] 

Subpart B*—Exemptions 

§55.11 Specific exemptions. 

The Commission may. upon 
application by an interested person, or 
upon its own initiative, grant such 
exemptions from the requirements of the 
regulations in this part as it determines 
are authorized by law and will not 
endanger life or property and are 
otherwise in the public interest 

§ 55.13 General exemptions. 

The regulations in this part do not 
require a license for an individual who. 
under the direction and in the presence 
of a licensed operator or senior 
operator, manipulates the controls of— 

(a) A research or training reactor as 
part of the individual's training as a 


student in a nuclear engineering course:' 
or 

(b) A facility as a part of the 
individual’s training to qualify for an 
operator license under this part. 

Subpart C—Medical Requirements 

§ 55.21 Medical examination. 

An applicant for a license shall have a 
medical examination by a licensed 
medical practitioner that meets the 
requirements of § 55.33(a)(1). A licensee 
shall have a medical examination every 
two years. 

§55.23 Certification. 

An authorized representative of the 
facility licensee shall complete and sign 
NRG Form 396, "Certification of Medical 
Examination by Facility Licensee." 
available from Publication Services 
Section, Document Management Branch, 
Division of Technical Information and 
Document Control, U.S. Nuclear 
Regulatory Commission. Washington, 

DC 20555 and submit it to the 
appropriate Regional Administrator as 
specified in § 55.5(b). 

(a) NRC Form 396 shall state that a 
licensed medical practitioner has— 

(1) conducted the medical 
examination of the applicant as required 
in § 55.21: and 

(2) determined that the applicant's 
medical condition and general health 
are not such as might cause operational 
errors endangering public health and 
safety. 

(b) When the certification requests a 
conditional license based on medical 
evidence, the medical evidence shall be 
submitted to the Commission in full 
detail and the Commission will make a 
determination in accordance with 

§ 55.33. 

§ 55.25 Incapacitation due to disability or 
Illness. 

If. during the term of the license, the 
licensee develops epilepsy, diabetes, 
hypertension, cardiac disease, fainting 
spells, defective hearing or vision, or 
any other physical or mental condition 
that might cause impaired judgment or 
motor coordination, the licensee shall 
immediately cease licensed activities 
and notify the Commission within 30 
days. Before resumption of licensed, 
duties, the facility licensee must provide 
medical certification to the Commission 
of the individual's ability to perform 
licensed operator duties. The 
certification shall be on Form 396 (as 
described in § 55.23) and shall conform 
with § 55.33(a)(l)(ii). 

§ 55.27 Documentation. 

The results of medical qualifications 
data, current test results and each 


operator's, senior operator's, or special 
senior operator's medical history must 
be documented and maintained by the 
facility licensee and provided to the 
Commission upon request. The facility 
licensee shall retain this documentation 
while an individual performs the 
functions of an operator, senior 
operator, or special senior operator and 
may dispose of it two years after that 
individual ceases to perform that 
function. 

Subpart D^Applications 

§ 55.31 How to apply. 

(a) The applicant shall— 

(1) Complete NRC Form 398, "Personal 
Qualification Statement—Licensee,” 
available from Publication Services 
Section. Document Management Branch, 
Division of Technical Information and 
Document Control, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555; 

(2) File an original and two copies of 
NRC Form 398, together with the 
information required in paragraphs 
(a)(3]. (4) and (5) of this section, with the 
appropriate Regional Administrator; 

(3) Submit a written request from an 
authorized representative of the facility 
licensee by which the applicant will be 
employed that the operating test be 
administered to the applicant: 

(4) Provide evidence that the applicant 
has learned to operate the appropriate 
controls competently and safely and of 
the facility licensee’s need for an 
operator, a senior operator, or a special 
senior operator to perform assigned 
duties. An authorized representative of 
the facility licensee may certify this 
evidence on NRC Form 398. This 
certification must include details on 
courses of instruction administered by 
the facility licensee and describe the 
nature of the training received at the 
facility, and for reactors, the startup and 
shutdown experience received: and 

(5) Provide certification by the facility 
licensee of medical condition and 
general health on NRC Form 396. to 
comply with §§ 55.21, 55.23 and 
55.33(a)(1). Special senior operators not 
involved in the manipulation of controls 
are not required to provide this 
certification. 

(b) The Commission may at any time 
after the application has been filed, and 
before the license has expired, require 
further information under oath or 
affirmation in order to enable it to 
determine whether to grant or deny the 
application or whether to revoke, 
modify, or suspend the license. 

(c) An applicant whose application 
has been denied because of a medical 








Federal Register / Vol. 49t No. 228 / Monday, November 26, 1984 / Proposed Rules 


46435 


condition or genreal health may submit 
a further medical report at any time as a 
supplement to the application. 

(d) Each application and statement 
must contain complete and accurate 
disclosure as to all matters required to 
be disclosed. The applicant must sign 
statements, other than the matters 
required by paragraphs (a) (3). (4), and 

(5) of this section. 

§ 55.33 Disposition of an Initial 
application. 

(a) Requirements for the approval of 
an initial application. The Commission 
will approve an initial application for a 
license pursuant to the regulations in 
this part, if it finds that— 

(1) Health. The applicant's medical 
condition and general health are not 
such as might adversely affect the 
performance of assigned operator job 
duties or cause operational errors 
endangering public health and safety. 

The Commission will base its finding 
upon the certification by the facility 
licensee as detailed in S 55.23. 

(1) A medical diagosis or medical 
history of epilepsy, diabetes, 
hypertension, cardiac disease, fainting 
spells, defective hearing or vision, or 
any other physical or mental condition 
that might cause impaired judgment or 
motor coordination may constitute 
sufficient cause for denial of an 
application. 

(ii) If a condition specified in 
paragraph (a](l)(i) of this section exists, 
the facility licensee shall provide 
medical evidence and certify to the 
Commission that the condition can be 
controlled with proper medication to the 
extent that the individual will not lapse 
into coma or unconscious state or be 
unable to exercise good judgment while 
performing assigned operator job duties. 

( 2 ) Written examination and 
operationg test. The applicant has 
passed the requisite written 
examination and operating test in 
accordance with S§ 55.41 or 55.43 and 
55.45. These examinations and tests 
determine whether the applicant for an 
operator's license has learned to operate 
a facility competently and safely, and 
additionally, in the case of a senior 
operator, whether the applicant has 
learned to direct the licensed activities 
of licensed operators competently and 
safely. 

In the case of a special senior 
operator, the written examination or 
operating test, or both will be 
administered to determine whether the 
applicant has learned to perform the 
functions authorized by the special 
senior operator license. 

(3) License applicability. The 
applicant's services as a licensed 


operator, senior operator or special 
senior operator will be utilized on the 
facility for which the applicant seeks a 
license. 

(b) Conditional license. If an 
applicant's vision, hearing, and general 
medical condition do not meet the 
minimum standards normally 
considered necessary, the Commission 
may approve the application and 
include conditions in the license to 
accommodate the medical defect. The 
Commission will consider the 
recommendations and supporting 
evidence of the facility licensee and of 
the examining physician (provided on 
NRC Form 396) in arriving at its 
decision. 

S 55.35 Re-appiications. 

(a) An applicant whose application for 
a license has been denied because of 
failure to pass the written examination 
or operating test, or both, may file a new 
application two months after the date of 
denial. The application must be 
submitted on NRC Form 398 and include 
a statement signed by an authorized 
representative of the facility licensee by 
whom the applicant will be employed 
that states in detail the extent of the 
applicant's additional training since the 
denial and certifies that the applicant is 
ready for re-examination. An applicant 
may file a third application six months 
after the date of denial of the second 
application, and may file further 
successive applications two years after 
the date of denial of each prior 
application. Each successive application 
must be submitted on NRC Form 398 
and include a statement of additional 
training. 

(b) An applicant who has passed 
either the written examination or 
operating test and failed the other may 
request in a new application on NRC 
Form 398 to be excused from re¬ 
examination on the portions of the 
examination or test which the applicant 
has passed. The Commission may in its 
discretion grant the request, if it 
determines that sufficient justification is 
presented under all the circumstances. 

Subpart E—Written Examinations and 
Operating Tests 

{ 55.41 Written examination: Operators. 

(a) Content. The written examination 
for an operator will contain a 
representative selection of questions on 
the knowledge, skills, and abilities 
needed to perform licensed operator job 
duties. The knowledge, skills and 
abilities will be identified in part from 
information in the Final Safety Analysis 
Report, operating manuals, facility 
license and license amendments. 


Licensee Event Reports, the learning 
objectives derived from a systematic 
analysis performed by each facility 
licensee and contained in its training 
program, and other materials requested 
from the facility licensee by the 
Commission. 

(b) Implementation. The written 
examination for an operator for a 
facility will sample the following items, 
to the extent applicable to the facility.— 

(1) Fundamentals of reactor theory, 
including fission process, neutron 
multiplication, source effects, control 
rod effects, criticality indications, 
reactivity coefficients, and poison 
effects. 

(2) General design features of the 
core, including core structure, fuel 
elements, control rods, core 
instrumentation, and coolant Row. 

(3) Mechanical components and 
design features of the reactor primary 
system. 

(4) Secondary coolant and auxiliary 
systems that affect the facility. 

(5) Facility operating characteristics 
during steady state and transient 
conditions, including coolant chemistry, 
causes and effects of temperature, 
pressure and reactivity changes, effects 
of load changes, and operating 
limitations and reasons for these 
operating characteristics. 

(6) Design, components, and functions 
of reactivity control mechanisms and 
instrumentation. 

(7) Design, components, and functions 
of control and safety systems, including 
instrumentation, signals, interlocks, 
failure modes, and automatic and 
manual features. 

(8) Components, capacity, and 
functions of reserve and emergency 
systems. 

(9) Shielding, isolation, and 
containment design features, including 
access limitations. 

(10) Administrative, normal, abnormal 
and emergency operating procedures for 
the facility. 

(11) Purpose and operation of 
radiation monitoring systems, including 
alarms and survey equipment. 

(12) Radiological safety principles and 
procedures. 

(13) Procedures and equipment 
available for handling and disposal of 
radioactive materials and effluents. 

(14) Principles of heat transfer 
thermodynamics and fluid mechanics. 

S 55.43 Written examination: Senior 
operators and special operators. 

(a) Content. The written examination 
for a senior operator will contain a 
representative selection of questions on 
the knowledge, skills, and abilities 
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needed to perform licensed senior 
operator or special senior operator job 
duties. The knowledge, skills and 
abilities will be identified in part from 
information in the Final Safety Analysis 
Report, operating manuals, facility 
license and license amendments. 
Licensee Event Reports, the learning 
objectives derived from a systematic 
analysis performed by each facility 
licensee and contained in its training 
program, and other materials requested 
from the facility licensee by the 
Commission. 

(b) Implementation. The written 
examination for a senior operator for a 
facility will sample the following items 
and on the items specified in i 55.41, to 
the extent applicable to the facility— 

(1) Conditions and limitations in the 
facility license. 

(2) Facility operating limitations in the 
technical specifications and their bases. 

(3) Facility licensee procedures 
required to obtain authority* for design 
and operating changes in the facility, 

(4) Radiation hazards that may arise 
during normal and abnormal situations 
including maintenance activities and 
various contamination conditions. 

(5) Assessment of facility conditions 
and selection of appropriate procedures 
during normal, abnormal and emergency 
situations. 

(6) Procedures and limitations 
involved in initial core loading, 
alterations in core configuration, control 
rod programming, and determination of 
various internal and external effects on 
core reactivity. 

(7) Fuel handling facilities and 
procedures. 

In the case of a special senior opeator,. 
the written examination will be limited 
to items in $ 55.41 and in S 55.43 
applicable to the purpose of the license. 

S 55.45 Operating tests. 

(a) Content The operating tests 
administered to applicants for operator 
and senior operator licenses in 
accordance with paragraph (b)(1) of this 
section are generally similar in scope. 
The scope of operating tests for special 
senior operators will be determined as 
appropriate to the purpose of the 
license. The content will be identified, in 
part, from information in the Final 
Safety Analysis Report operating 
manuals, facility license and license 
amendments. Licensee Event Reports, 
learning objectives derived from a 
systematic analysis performed by each 
facility licensee and contained in its 
training program, and other materials 
requested from the facility hcensee by 
the Commission. The operating test to 
the extent applicable to the facility, 


requires the applicant to demonstrate 
and understanding of and the ability to 
perform the actions necessary to 
accomplish a comprehensive sample of 
the following: 

(1) Perform pre-start-up procedures for 
the facility. Including operation of those 
controls associated with plant 
equipment that could affect reactivity. 

(2) Manipulate the console controls as 
required to operate the facility between 
shutdown and designated powder levels. 

(3) Identify annunciators and 
condition-indicating signals and perform 
appropriate remedial action where 
appropriate. 

(4) Identify the instrumentation 
systems and the significance of facility 
instrument readings. 

(5) Obser\'e and safely control the 
operating beha\ior characteristics of the 
facility'. 

(0) Perform control manipulations 
required to obtain desired operating 
results during normal, abnormal, and 
emergency situations. 

(7) Safely operate the facility’s heat 
removal systems, including primary 
coolant, emergency coolant, and decay 
heat removal systems, and identify the 
relation of the proper operation of these 
systems to the operation of the facility. 

(0) Safely operate the facility’s 
auxiliary and emergency systems, 
including operation of those controls 
associated with plant equipment that 
could affect reactivity or the release of 
radioactive materials to the 
environment 

(9) Demonstrate or describe the use 
and function of the facility's radiation 
monitoring systems, including fixed 
radiation monitors and alarms, portable 
survey instruments, and personnel 
monitoring equipment 

(10) Demonstrate knowledge of and 
ability to perform as low as reasonably 
achievable (ALARA) procedures to 
reduce excessive levels of radiation and 
to guard against personnel exposure. 

(11) Demonstrate knowledge of the 
emergency plan for the facility, 
including the operator's or senior 
operator's responsibility to decide 
whether the plan should be executed 
and the duties under the plan assigned. 

(12) Demonstrate willingness and 
ability to assume the responsibility 
associated with the safe operation of the 
facility. 

(13) Demonstrate team-dependent and 
time-critical behaviors associated with 
safe operation of the facility. 

(b) Implementation. (1) 

Administration—^The operating tests 
will be administered in a plant 
walkthrough and in a simulation facility, 
as defined in S 55.4. which the 
Commission has approved for use. 


(2) Schedule—Within 120 days after 
the effective date of this part, each 
facility licensee shall propose to the 
Commission, for review and approval, a 
plan by which the simulation facility 
will be developed and an application 
submitted for its use. In no case shall 
the non-plant walkthrough portion of the 
operating test be administered on other 
than an approved simulation facility 
after three years from the effective date 
of this part. 

(3) Application for, and Review and 
Approval of. Simulation Facilities— 

(i) Not later than 180 days prior to the 
date when the facility licensee seeks 
approval for use of a simulation facility, 
it shall submit to the Commission an 
initial application for the simulation 
facility, in accordance with the plan 
prepared pursuant to paragraph (b)(2) of 
this section and approved by the 
Commission. This initial application 
shall include as a minimum; 

(A) A complete description of the 
simulation facility proposed for use and, 
if applicable, a statement identifying 
which of the components of the 
simulation facility are to be used for 
each part of the operating test. 

(B) A complete description and 
documentation of the performance tests 
conducted as part of this application, 
and the results of such tests. 

(C) A detailed schedule for the 
conduct of 25 percent of all performance 
tests per year for the subsequent four 
years. 

(ii) After Commission review of the 
initial application, it will either approve 
the simulation facility for use, which 
approval will be valid for four years, 
except as described in paragraph 
(b)(3)(xii) of this section, or it will inform 
the facility licensee of reasons for its 
refusal to grant approval. 

(iii) The Commission will approve a 
simulation facility if it finds that it and 
its proposed use are appropriate for the 
facility licensee’s reference plant. 

(iv) If the facility licensee initially 
fails to obtain approval for its 
simulation facility, the Commission will 
continue to conduct operating tests for 
the facility licensee's reference plant, as 
defined in 9 55.4. in the same manner in 
which such tests were conducted before 
its submittal of its initial application. In 
no case shall this paragraph affect 
compliance with paragraph (b)(2) of this 
section. 

(v) Annually, not later than 60 days 
after the anniversary of its submittal of 
the initial application in accordance 
with paragraph (b)(3](i] of this section, 
the facility licensee shall submit a report 
to the Commission which states that, to 
the best of its knowledge, its simulation 
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facility remains appropriate for use. This 
report must include, minimum; 

(A) Any changes proposed to be made 
to the simulation facility, its components 
or its use. or any such changes made 
since the last report or application. 

(B) Any changes proposed to be made 
to the reference plant, if such changes 
would require changes to the simulation 
facility, or any such changes made since 
the last report or application. 

(C) (7) A statement that the applicable 
performance tests specified in the last 
application have been conducted, a 
statement of the results of these tests 
and, if required by these results, a 
description of changes required to be 
made to the simulation facility and a 
schedule for the implementation of these 
changes* 

(2) The data collected for use in 
preparation of the annual report 
including documentation of the 
performance tests conducted and the 
results of such tests, must be maintained 
by the facility licensee, and made 
available to the Commission upon 
request in accordance with paragraph 

(b)(3)(xii) of this section, until the 
Commission has approved the 
simulation facility in accordance with 
paragraph (b)(3)(viii) of this section. The 
annual report, as specified in this 
paragraph, need not be submitted on the 
fourth anniversary of an initial or 
subsequent application. 

(vi) Not less than 180 nor more than 
210 days before the expiration of a 
facility licensee's existing approval, it 
shall inform the Commission if it intends 
to apply for approval for a subsequent 
four year period. 

(vii) If the facility licensee has stated 
its intention to apply for subsequent 
approval in accordance with paragraph 
(b)(3)(vi) of this section, it shall, not less 
than 120 days before the expiration of 
its existing approval* apply for 
subsequent approval. T^e application 
for subsequent approval must include, 
as a minimum; 

(A) Any changes proposed to be made 
to the simulation facility, its components 
or its use. or any of these change made 
since the last report or application. 

(B) Any changes proposed to be made 
to the reference plant if these changes 
would require changes to the simulation 
facility, or any of these changes made 
since the last report or application. 

(C) A complete description and 
documentation of all performance tests 
conducted since the last application, the 
results of such tests and, if required by 
those results, a description of changes 
required to be made to the simulation 
facility and a schedule for the 
implementation of these changes. 


(D) A detailed schedule for the 
conduct of 25 percent of all performance 
tests per year for the subsequent four 
years. 

(viii) After Commission review of the 
application for subsequent approval, it 
will either approve the simulation 
facility, which approval will be valid for 
four years, except as described in 
parapgraph (b)(3)(xii) of this section, or 
it will inform the facility licensee of 
reasons for its refusal to grant approval. 

(ix) The Commission will approve a 
simulation facility if it finds that it and 
its proposed use are appropriate for the 
facility licensee's reference plant 

(x) if the facility licensee 
subsequently fails to obtain approval for 
its simulation facility, of if the 
Commission withdraws its approval in 
accordance with paragraph (b)(3)(xii) of 
this section, the Commission will cease 
to conduct operating tests for that 
facility licensee's reference plant. 

(xi) If the Commission ceases to 
conduct operating tests for a facility 
licensee's reference plant, the facility 
licensee may again apply for approval at 
any time in accordance with this 
section. 

(xii) The Commission may. at any 
time after a facility licensee has 
submitted an initial application for 
approval, conduct an inspection of the 
simulation facility and/or audit any of 
the documents and records associated 
with the application, operation, and 
performance of the simulation facility, 
including performance tests, and/or may 
cause any of these performance tests to 
be conducted for its inspection and 
review. As a result of these inspection 
and/or audit, the Commission may 
withdraw its approval of the simulation 
facility for good cause provided that it 
informs the facility licensee of the 
reasons for these withdrawal of 
approval. 

$ 55.47 Waiver of examination and test 
requirements. 

(a) On application, the Commission 
may waive any or all of the 
requirements for a written examination 
and operating test, if it finds that the 
applicant— 

(1) Has had extensive actual operating 
experience at a comparable facility, as 
determined by the Commission, within 
two years prior to the date of 
application; 

(2) Has discharged his or her 
responsibilities competently and safely 
and is capable of continuing to do so: 
and 

(3) Has learned the operating 
procedures for and is qualified to 
operate competently and safely the 
facility designated in the application. 


(b) The Commission may accept as 
proof of the applicant’s past 
performance a certification of an 
authorized representative of the facility 
licensee or of a holder of an 
authorization by which the applicant 
was previously employed. The 
certification must contain a description 
of the applicant's operating experience, 
including an approximate number of 
hours the applicant operated the 
controls of the facility, the duties 
performed, and the extent of the 
applicant's responsibility. 

(c) The Commission may accept as 
proof of the applicant's current 
qualifications a certification of an 
authorized representative of the facility 
licensee or of a holder of an 
authorization where the applicant's 
services will be utilized. 

S 55.49 Integrity of examinations and 
tests. 

Applicants or licensees shall not 
engage in any activity that compromises 
the integrity of any application, test or 
examination required by this part. 

Subpart F—Licenses 

9 55.51 Issuance of Licenses. 

(a) Operator and senior operator 
licenses, if the Commission determines 
that an applicant for an operator license, 
a senior operator license or a special 
senior operator license meets the 
requirements of the Act and its 
regulations, it will issue a license in the 
form and containing any conditions and 
limitations it considers appropriate and 
necessary. 

(b) Special senior operator licenses. 
The Commission may issue a special 
senior operator license. A special senior 
operator license is subject to the 
provisions of § 55.53 (a), (b), (c), (d). (f). 
(g). and (i). 

9 55.53 Conditions of licenses. 

Each license contains and is subject to 
the following conditions whether stated 
in the license or not; 

(a) Neither the license nor any right 
under the license shall be assigned or 
otherwise transferred. 

(b) The license is limited to the facility 
for which it is issued. 

(c) The license is limited to those 
controls of the facility specified in the 
license. 

(d) The license is subject to, and the 
licensee shall observe, all applicable 
rules, regulations, and orders of the 
Commission. 

(e) If the Commission determines that 
a licensee has not been actively 
performing the functions of an operator 
or senior operator for a period of four 
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months or longer, the license shall not 
be permitted to resume activities 
authorized by a license issued under this 
Part, until the licensee demonstrates to 
the Commission satisfactory knowledge 
and understanding of facility operation 
and administration. The Commission 
may accept as evidence for this 
requirement a certification by an 
authorized representative of the facility 
licensee by which the licensee has been 
employed. 

(f) Unless the facility licensee has 
notified the Commission of a change of 
status under § 50.74 of this chapter, the 
licensee shall notify the Commission 
within 30 days of the following; 

(1) Permanent reassignment from the 
position for which the facility licensee 
has certified the need for the licensed 
operator, senior operator, or special 
senior operator under § 55.33(a)(3); 

(2) Termination by the facility 
licensee; 

(3) Disability or illness as described in 
§ 55.25; or 

(4) Any other condition, including 
conviction of a crime, which affects or 
could affect the performance of 
operator, senior operator or special 
senior operator duties. 

(g) The licensee shall complete an 
annual requalification program as 
described by § 55.59. 

(h) The licensee shall have a biennial 
medical examination. 

(i) The licensee shall comply with any 
other conditions that the Commission 
may impose to protect health or to 
minimize danger to life or property. 

§ 55.55 Expiration. 

(a) Each operator license, senior 
operator license, and special senior 
operator license shall expire five years 
after the date of issuance, upon 
termination, or upon determination by 
the facility licensee that the licensed 
individual no longer needs to maintain a 
license. 

(b) If a licensee files an application for 
renewal or an upgrade of an existing 
license on NRC Form 398 at least 30 
days before the expiration of the 
existing license, it shall not expire until 
disposition of the application for 
renewal or for an upgraded license has 
been finally determined by the 
Commission. Filing by mail or telegram 
will be deemed to be complete at the 
time the application is deposited in the 
mail or with a telegraph company. 

§ 55.57 Renewal of licenses. 

(a) The applicant for renewal of a 
license shall— 

(1) Complete and sign NRC Form 398 
and include the number of the license 
for which renewal is sought. 


(2) File an original and two copies of 
NRC Form 398 with the appropriate 
Regional Administrator specified in 

: 55.5(b). 

(3) Provide written evidence of the 
applicant’s experience under the 
existing llicense, including for operator, 
senior operators and special senior 
operators, if appropriate, the 
approximate number of hours that the 
licensee has operated the facility; 

(4) Provide a statement by an 
authorized representative of the facility 
licensee that during the effective term of 
the current license the applicant has 
satisfactorily completed the annual 
requalification program for the facility 
for which operator, senior operator or 
special senior operator license renewal 
is sought. 

(5) Provides evidence that the 
applicant has discharged the license 
responsibilities competently and safety. 
The Commission may accept as 
evidence of the applicant’s having met 
this requirement a certificate of an 
authorized representative of the facility 
licensee or holder of an authorization by 
which the licensee has been employed. 

(b) The license will be renewed if the 
Commissioin finds that— 

(1) The medical condition and the 
general health of the licensee continue 
to be sufficient so as not to cause 
operational errors that endanger public 
health and safety. The Commission will 
base this finding upon the certification 
by the facility licensee as described in 

i 55.23. 

(2) The licensee has— 

(i) Been actively and extensively 
engaged as an operator or as a senior 
operator under the existing license, has 
discharged the responsibilities of an 
operator or senior operator competently 
and safely, and is capable of continuing 
to do so. 

(ii) Successfully completed an annual 
requalification program that has been 
reviewed and approved by the 
commission as required by S 55.59. 

(iii) Passed the annual requalification 
examinations and operating tests as 
required by § 55.59. 

(3) There is a continued need for a 
licensee to operate, or for a senior 
operator to direct operators, or for a 
special senior operator to perform 
assigned duties at the facility designated 
in the application. 

(4) The past performance of the 
licensee has been satisfactory to the 
Commission. 

§ 55.59 Requalification 

(a) Annual requalification 
requirements. Each licensee shall 
annually— 


(1) Successfully complete a 
requalification program developed by 
the facility licensee that has been 
reviewed and approved by the 
Commission. 

(2) Pass a requalification examination 
and an operating test administered by 
the Com^ssion. In lieu of the 
requaiification examination and 
operating tests, the Commission may 
accept certification by the facility 
licensee that the licensee has 
successfully completed the approved 
requaiification program identified in 
paragraph (a)(1) of this section. 

(b) Additional training. If the 
requirements of paragraphs (a). (1) and 
(2) of this section are not met, the 
Commission may require the licensee to 
complete additional training and to 
submit evidence to the Commission of 
successful completion of this training. 

(c) Requaiification program 
requirements, A facility licensee shall 
have a requaiification program reviewed 
and approved by the Commission. The 
requaiification program shall be 
developed using a systems approach to 
training or the following requirements: 

(1) Schedule. The requaiification 
program must be conducted for a 
continuous period not to exceed two 
years, and upon conclusion must be 
promptly followed, pursuant to a 
continuous schedule, by successive 
requaiification programs. 

(2) Lectures. The requaiification 
program must include preplanned 
lectures on a regular and continuing 
basis throughout the license period in 
those areas where annual operator and 
senior operator written examinations 
indicate that emphasis in scope and 
depth of coverage is needed in the 
following subjects: 

(i) Theory and principles of operation. 

(ii) General and specific plant 
operating characteristics. 

(iii) Plant instrumentation and control 
systems. 

(iv) Plant protection systems. 

(v) Engineered safety systems. 

(vi) Normal, abnormal, and emergency 
operating procedures. 

(vii) Radiation control and safety. 

(viii) Technical specifications. 

(ix) Applicable portions of Title 10, 

Chapter I, Code of Federal Regulations. 

(3) On-the-job training. The 
requaiification program must include on- 
the-job training so that: 

(i) Each licensed operator of a 
production or utilization facility 
manipulates the plant controls and each 
licensed senior operator either 
manipulates the controls or directs the 
activities of individuals during plant 
control manipulations during the term of 
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the licensed operator’s or senior 
operator’s license. For reactor operators 
and senior operators, these 
manipulations must consist of the 
following control manipulations and 
plant evolutions where applicable to the 
plant design. Items (A) through (L) in 
this paragraph shall be performed 
annually; all other items shall be 
performed on a two-year cycle. 

However, the requalification programs 
shall contain a commitment that each 
individual shall perform or participate in 
a combination of reactivity control 
manipulations based on the availability 
of plant equipment and systems. Those 
control manipulations which are not 
performed at the plant may be 
performed on a simulator. The use of the 
Technical Specifications should be 
maximized during the simulator control 
manipulations. Senior operator licensees 
are credited with these activities if they 
direct or evaluate control manipulations 
as they are performed. 

(A) Plant or reactor startups to include 
a range that reactivity feedback from 
nuclear heat addition is noticable and 
heatup rate is established. 

(B) Plant shutdown. 

(C) Manual control of steam 
generators or feedwater or both during 
startup and shutdown. 

(D) Boration and or dilution during 
power operation. 

(E) Any significant (>10 percent) 
power changes in manual rod control or 
recirculation flow. 

(F) Any reactor power change of 10 
percent or greater where load change is 
performed with load limit control or 
where flux, temperature, or speed 
control is on manual (for HTGR). 

(G) Loss of coolant, including: 

(1) Significant PWR steam generator 
leaks 

[2] Inside and outside primary 
containment 

(^) Large and small, including leak- 
rate determination 

(4) Saturated Reactor Coolant 
response (PWR). 

(H) Loss of instrument air (if 
simulated plant specific). 

(I) Loss of electrical power (and/or 
degraded power sources). 

(]] Loss of core coolant flow/natural 
circulation. 

(K) Loss of condenser vacuum. 

(L) Loss of service water if required 
for safety. 

(M) Loss of shutdown cooling. 

(N) Loss of component cooling system 
or cooling to an individual component. 

(O) Loss of normal feedwater or 
normal feedwater system failure. 

(P) Loss of feedwater (normal and 
emergency). 

(Q) Loss of protective system channel. 


(R) Mispositioned control rod or rods 
(or rod drops). 

(S) Inability to drive control rods. 

(T) Conditions requiring use of 
emergency boration or standby liquid 
control system. 

(U) Fuel cladding failure or high 
activity in reactor coolant or offgas. 

(V) Turbine or generator trip. 

(W) Malfunction of an automatic 
control system which affects reactivity. 

(X) Malfunction of reactor coolant 
pressure/volume control system. 

(Y) Reactor trip. 

(Z) Main steam line break (inside or 
outside containment). 

(AA) A nuclear instrumentation 
failure. 

(ii) Each licensed operator and senior 
operator has demonstrated satisfactory 
understanding of the operation of all 
apparatus and mechanisms and knows 
the operating procedures in each area 
for which the operator or senior 
operator is licensed. 

(iii) Each licensed operator and senior 
operator is cognizant of facility design 
changes, procedures changes, and 
facility license changes. 

(iv) Each licensed operator and senior 
operator reviews the contents of all 
abnormal and emergency procedures on 
a regularly scheduled basis. 

(v) A simulator may be used in 
meeting the requirements of paragraphs 
(c)(3)(i) and (c)(3)(ii) of this section, if it 
reproduces the general operating 
characteristics of the facility involved 
and the arrangement of the 
instrumentation and controls of the 
simulator is similar to that of the faciUty 
involved. If the simulator or simulation 
device is used to administer operating 
tests for a facility, as provided in 

5 55.45(b)(1), the device approved to 
meet the requirements of § 55.45(b)(1) 
must be used for credit to be given for 
meeting the requirements of 
S 55.59(c)(3)(i) (G through AA). 

(4) Evolution, The requalification 
program must include: 

(i) Annual written examinations 
which determine areas in which 
retraining is needed to upgrade licensed 
operator and senior operator knowledge. 

(ii) Written examinations which 
determine licensed operators* and senior 
operators* knowledge of subjects 
covered in the requalification program 
and provide a basis for evaluating their 
knowledge of abnormal and emergency 
procedures. 

(iii) Systematic observation and 
evaluation of the performance and 
competency of licensed operators and 
senior operators by supervisors and/or 
training staff members, including 
evaluation of actions taken or to be 


taken during actual simulated abnormal 
and emergency procedures. 

(iv) Simulation of emergency or 
abnormal conditions that may be 
accomplished by using the control panel 
of the facility involved or by using a 
simulator. Where the control panel of 
the facility is used for simulation, the 
actions taken or to be taken for the 
emergency or abnormal condition shall 
be discussed; actual manipillation of the 
plant controls is not required. If a 
simulator is used in meeting the 
requirements of paragraph (c)(4)(iii) of 
this section, it shall accurately 
reproduce the operating characteristics 
of the facility involved and the 
arrangement of the instrumentation and 
controls of the simulator shall closely 
parallel that of the facility involved. 
After the provisions of § 55.45(b)(1) have 
been implemented at a facility, the 
approved device must be used to comply 
with this paragraph. 

(v) Provisions for each licensed 
operator and senior operator to 
participate in an accelerated 
requalification program where 
performance evaluations conducted 
pursuant to paragraphs (c)(3)li) through 
(iv) of this section clearly indicate the 
need. 

(5) Records, (i) The facility licensee 
shall maintain records documenting the 
participation of each licensed operator 
and senior operator in the 
requalification program. The records 
must contain copies of written 
examinations administered, the answers 
given by the licensee, and the results of 
evaluations and documentation of any 
additional training administered in 
areas in which an operator or senior 
operator has exhibited deficiencies. The 
facility licensee shall retain these 
records until the operator’s or senior 
operator’s license is renewed. 

(ii) Each record required by this part 
must be legible throughout the retention 
period specified by each Commission 
regulation. The record may be the 
original or a reproduced copy or a 
microform provided that the copy or 
microform is authenticated by 
authorized personnel and that the 
microform is capable of producing a 
clear copy throughout the required 
retention period. 

(iii) If there is a conflict between the 
Commission’s regulations in this part, 
and any license condition, or other 
written Commission approval or 
authorization pertaining to the retention 
period for the same type of record, the 
retention period specified for these 
records by the regulations in this part 
shall apply unless the Commission, 
pursuant to § 55.11, grants a specific 
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exemption from this record retention 
requirement. 

(6) Alternative training programs. The 
requirements of this section may be met 
by requalification programs conducted 
by persons other than the facility 
licensee if the requalification programs 
are similar to the program described in 
paragraphs (c) (1) through (5) of this 
section and the alternative program has 
been approved by the Commission. 

(7) Applicability to research and test 
reactors and nomreactor facilities. To 
accommodate specialized modes of 
operation and differences in control, 
equipment, and operator skills and 
knowledge, the requalification program 
for each licensed operator and senior 
operator of a research reactor or test 
reactor or of a non-reactor facility shall 
conform generally but need not be 
identical to the requalification program 
outlined in paragraphs (c) (1) through (6) 
of this section. Significant deviations 
from the requirements of paragraphs (c) 

(1) through (6) of this section will be 
permitted only if supported by written 
justification and approved by the 
Commission. 

Subpart G—Modification and 
Revocation of Licenses 

§ 55.61 Modification and revocation of 
licenses. 

(a) The terms and conditions of all 
licenses are subject to amendment, 
revision, or modiHcation by reason of 
rules, regulations, or orders issued in 
accordance with the Act or any 
amendments thereto. 

(b) Any license may be revoked, 
suspended, or modifted. in whole or in 
part— 

(1) For any material false statement in 
the application or any statement of fact 
required under section 182 of the Act, 

(2) Because of conditions revealed by 
the application or statement of fact or 
any report, record, inspection or other 
means that would warrant the 
Commission to refuse to grant a license 
on an original application. 

(3) For willful violation of, or failure to 
observe any of the terms and conditions 
of the Act, or the license, or of any rule, 
regulation, or order of the Commission, 
or 

(4) Any conduct determined by the 
Commission to be a hazard to safe 
operation of the facility. 

Subpart H—Enforcement 

§ 55.71 Violations. 

(a) An injunction or other court order 
may be obtained prohibiting any 
violation of any provision of — 

(1) The Atomic Energy Act of 1954. as 
amended; 


(2) Title 11 of the Energy 
Reorganization Act of 1974. as amended; 
or 

(3) Any regulation or order issued 
under these Acts. 

(b) A court order may be obtained for 
the payment of a civil penalty imposed 
under section 234 of the Atomic Energy 
Act for violation of— 

(1) Sections 53. 57, 62, 63, 81. 82.101. 
103.104,107. or 109 of the Atomic 
Energy Act; 

(2) Section 206 of the Energy 
Reorganization Act of 1974; 

(3) Any rule, regulation, or order 
issued under these Acts; 

(4) Any term, condition, or limitation 
of any license issued under these Acts; 
or 

(5) For any violation for which a 
license may be revoked under section 
186 of the Atomic Energy Act. 

(c) Any person who willfully violates 
any provision of the Atomic Energy Act 
or any regulation issued under the Act. 
including the regulations in this Part, 
may be guilty of a crime and, upon 
conviction, may be punished by fine or 
imprisonment, or both, as provided by 
law. 

part 50—domestic licensing of 

PRODUCTION AND UTILIZATION 
FACILITIES 

2. The authority citation for Part 50 
continues to read as follows: 

Authority: Secs. 103,104,161,182,183,186, 
189, 68 Stat. 936, 937. 948, 953, 954, 955, 956, as 
amended, sec. 234,83 Stat. 1244, as amended 
(42 U.S.C. 2133. 2134, 2201, 2232, 2233. 2236, 
2239, 2282); secs. 201, 202, 206, 88 Stat. 1242, 
1244,1246, as amended (42 U.S.C. 5841, 5842, 
5846), unless otherwise noted. 

Section 50.7 also issued under Pub. L 95- 
601, sec. 10,92 Stat. 2951 (42 U.S.C, 5851). 
Sections 50.57(d). 50.58, 50.91, and 50.92 also 
issued under F^b. L 97-415, 96 Stat. 2071, 

2073 (42 U.S.C, 2133. 2239). Section 50.78 also 
issued under sec. 122, 68 Stat. 939, (42 U.S.C 
2132). Sections 50.80-50.81 also issued under 
sec. 164, 68 Stat. 954, as amended (42 U.S.C. 
2234). Sections 50-100-50.102 also issued 
under sec, 186, 68 Stat. 955 (42 U.S.C. 2236). 

For the purposes of sec. 223, 68 Stat. 958 as 
amended (42 U.S.C. 2273), §§ 50.10(a), (b), 
and (c), 50.44, 50.46, 50.48, 50.54, and 50.d0(a) 
are issued under sec. 161b. 66 Stat. 948, as 
amended (42 U.S.C. 2201(b)); §( 50.10(b) and 
(c) and 50.54 are issued under sec. 161i. 68 
Stat 949, as amended (42 U.S.C. 2201(i)); and 
Si 50.55(e), 50.59(b). 50.70. 50.71, 50.72, 50.73, 
and 50.78 are issued under sec. 161o, 68 Stat 
950, as amended (42 U.S.C. 2201(o)). 

3. Immediately following S 50.73, 
“Licensee Event Report System.** a new 
{ 50.74 is added as a conforming 
amendment to read as follows: 


S 50.74 Notification of change in operator, 
senior operator of special senior operator 
status. 

Each licensee shall notify the 
Commission in accordance with S 50.4 
of this chapter within 30 days of the 
following in regard to a licensed 
operator, senior operator or special 
senior operator 

(a) Permanent reassignment from the 
position for which the licensee has 
certiHed the need for a licensed operator 
or senior operator under § 55.33(a)(3) of 
this chapter 

(b) Termination of any operator, 
senior operator or special senior 
operator 

(c) Disability or illness as described in 
S 55.25 of this chapter or 

(d) Any other condition, including 
conviction of a crime, which affects or 
could affect the performance of an 
operators, senior operator*8 or special 
senior operators duties. 

Dated at Washington, DC, this 16th day of 
November 1984. 

For the Nuclear Regulatory Commission. 
Samuel |. Chllk, 

Secretary of the Commission. 

fFR Ooc Si-305S0 Filed 11-29-44:8:45 ami 
B4LUNO CODE 7590-01-11 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 157 
(CGD 82-28] 

Segregated Ballast, Dedicated Clean 
Ballast and Crude Oil Washing on 
Tankships of 20,000 DWT or More But 
Less Than 40,000 DWT Carrying Oil In 
Bulk 

agency: Coast Guard. DOT. 

action: Notice of proposed rulemaking; 
supplemental information. 

SUMMARY: The Coast Guard is in the 
process of preparing final rules which 
will require existing tankships of at least 
20,000 DWT but less than 40,000 DWT to 
have either segregated ballast (SBT), 
dedicated clean ballast (CBT) or crude 
oil washing (COW) when they reach 15 
years of age. The regulations, as 
proposed in 49 FR 2998 (January 24, 
1984), will implement 46 U.S.C. 3705(c) 
and 3706(d) which require vessels to be 
so equipped beginning January 1.1986. 
This notice responds to inquiries 
concerning a delayed compliance date 
and early approvals of alterations to 
bring vessels into compliance. 
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for further information contact: 

LCDR Jeffrey G. Lanlz, Project Officer. 
(202) 426-4431. 

SUPPLEMENTARY INFORMATION: 

Issues: 

The Final Rule is being administratively 
rev iewed and the Coast Guard expects 
it to be published in early 1985. This will 
give owners of tankships that will be 15 
years old on January 1,1986 a lead time 
of approximately nine to twelve months 
to comply with the regulations. The 
Coast Guard has received a number of 
inquiries concerning the possible 
extension of the compliance date, so 
that vessel owners would have a longer 
period of time to comply with the 
regulations after they become final. A 
number of requests have also been 
received for the Coast Guard to review 
the plans and calculations of alterations 
to tankships installing either SBT or 
CBT to meet the draft and trim 
requirements proposed In 33 CFR 
157.10c. 

Action: 

The Coast Guard has adopted 

the following policy concerning these 

two issues: 

1. The Coast Guard is not planning to 
grant any extensions to the compliance 
date. The law is very specific in that the 
affected tankships must comply by 
January 1.1986 or when they reach 15 
years of age. whichever is later. 

2. The Coast Guard will review plans 
and calculations from vessel owners 
who wish to submit them before the 
regulations become final. However, 
early subniissions for the installation of 
CBT or SBT will only be reviewed for 
compliance with the draft and trim 
requirements of 33 CFR 157.09(b). These 
are the existing draft and trim 
requirements which all new tankships 
and larger existing tankships are 
required to meet. These are also the 
same standards referred to in proposed 
33 CFR 157.10c(b) for crude oil carriers 
and proposed 33 CFR 157.10c(c) for 
product carriers. The Coast Guard 
realizes that proposed 33 CFR 157.10c(d) 
contains a provision by which relief 
from these draft and trim requirements 
will be granted for those vessels which 
exceed them by 10% or more. Since this 
is a departure from the existing draft 
and trim standards and has not 
undergone full administrative review, 
submissions with the intent to qualify a 
vessel for the draft and trim relief must 
wait for the regulations to become final. 
The Coast Guard requests that all 
submittals made before the regulations 
become final be sent to the cognizant 
field technical office. 


Dated: November 19.1984. 

B.G. Bums, 

Captain, U.S. Coast Guard, Acting Chief. 
Office of Merchant Marine Safety. 

(FR Doc 64-30729 Piled 11-23-64: 6:45 iim| 

BILUNG CODE 4910-14-61 


DEPARTMENT OF THE INTERIOR 
National Park Service 
36 CFR Part 13 

National Park System Units in Alaska 

agency: National Park Service. Interior. 

action: Reopening of the comment 
period. 

summary: On April 3,1984, the National 
Park Serv ice published in the Federal 
Register (49 FR 13160), proposed 
rulemaking in accordance with the 
Alaska National Interest Lands Act 
(ANILA) that provides relatively 
comprehensive regulations concerning 
cabins and other structures on National 
Park System lands in Alaska. The public 
comment period was open until June 4, 
1984. On June 1.1984, a notice was 
published in the Federal Register (49 FR 
22835) extending the public comment 
period to August 3,1984. Because of 
requests to provide additional comments 
on the proposed rulemaking, this notice 
reopens the comment period on that 
rulemaking. 

dates: The National Park Service will 
accept, until January 10,1985, all written 
comments received on the proposed 
rulemaking. 

ADDRESS: Comments should be 
addresseed to: Alaska Regional 
Director, National Park Service, 2525 
Gambell Street. Room 107, Anchorage, 
Alaska 99503. 

FOR FURTHER INFORMATION CONTACT: 

Roger J. Contor. Alaska Regional 
Director, National Park Service, 2525 
Gambell Street, Room 107. Anchorage, 
Alaska 99503. Telephone (907) 271-4196. 

SUPPLEMENTARY INFORMATION: There is 
continuing widespread public interest in 
this rulemaking. In an effort to ensure 
maximum public involvement, the 
National Park Service is reopening the 
comment period until January 10.1985. 

Dated: November 9,1984. 

). Craig Potter, 

Acting Assistant Secretary for Fish and 
Wildlife and Parks. , 

fFR Doc. 64-30943 Filed 11-23-64: 8:45 am) 

BILUNG CODE 431(>-70-M 


VETERANS ADMINISTRATION 
38 CFR Part 21 

Dependents’ Education; Time Limits 
for Processing Claims 

agency: Veterans Administration. 
ACTION: Proposed regulation. 

summary: This regulation proposes to 
clarify that a claim will be considered 
abandoned if an eligible child either 
fails to submit requested evidence or 
fails to report for required counseling 
(for reasons not beyond his or her 
control) within 1 year of the date of 
request for evidence or date of 
scheduled counseling appointment, as 
the case may be. This change would 
also clarify that claims processing time 
is no longer considered by the VA 
(Veterans Administration) to determine 
the period of eligibility for receiving 
dependents* educational assistance. 
DATES: Comments must be received on 
or before December 24.1984. It is 
proposed to make this regulation 
effective the date of final approval. 
ADDRESSES: Send written comments to 
the Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue, NW., Washington, DC 
20420. All written comments received 
will be available for public inspection at 
the above address only between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday (except holidays) until 
January 3.1985. Anyone visiting Central 
Office in Washington, DC for the 
purpose of inspecting any of these 
comments will be received by the 
Central Office Veterans Services Unit in 
room 132. 

Visitors to VA field stations will be 
informed that the records are available 
for inspection only in Central Office and 
will be furnished the address and room 
number. 

FOR FURTHER INFORMATION CONTACT: 

June C. Schaeffer (225), Assistant 
Director for Policy and Program 
Administration, Education Service, 
Department of Veterans Benefits, 
Veterans Administration, 810 Vermont 
Avenue, NW., Washington, DC 20420. 
(202-389-2092). 

SUPPLEMENTARY INFORMATION: Section 
21.3032. Title 38. Code of Federal 
Regulations is proposed to be amended 
to eliminate all implications that the VA 
computes processing time for claims for 
dependents* educational assistance. 
Time limits for completing claims are 
stated in the amended regulation 
without reference to processing time. 

The VA has determined that this 
proposed regulation is not a major rule 
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as lhal term is defined by Executive 
Order 12291, entitled “Federal 
Regulation.** The annual effect on the 
economy will be less than $100 million. 
The proposal will not result in any 
major increases in costs or prices for 
anyone. It will have no significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

The Administrator of Veterans* 

Affairs hereby certifies that this , 
proposed regulation, if promulgated, will 
not have a significant economic impact 
on a substantial number of small entities 
as they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-612. 
Pursuant to 5 U.S.C. 605(b). this 
proposed regulation, therefore, is 
exempt from the initial and final 
regulatory flexibility analyses 
requirements of sections 603 and 604. 

This certification can be made 
because this proposal affects individual 
benefit recipient. The proposal will 
have no significant economic impact on 
small entities, i.e., small businesses, 
small private and nonprofit 
organizations and small governmental 
jurisdictions. 

The Catalog of Federal Domestic 
Assistance number for the program 
affected by this proposed regulation is 
64.117. 

List of Subjects in 38 CFR Part 21 

Civil rights. Claims. Education, Grant 
programs—education, Loan programs— 
education. Reporting and recordkeeping 
requirements. Schools, Veterans. 
Vocational education, Vocational 
rehabilitation. 

Approved: September 13,1984. 

By direction of the Administrator. 

Everett Alvarez. )r.. 

Deputy Administrator. 

PART 21—VOCATIONAL 
REHABILITATION AND EDUCATION 

The Veterans Administration is 
proposing to amend 38 CFR Part 21 as 
set forth below: 

In § 21.3032, paragraph (a) is revised 
as follows: 

§21.3032 Timelimit 

(a) Completion of claim —(1) Failure 
to furnish requested information. The 
Veterans Administration will consider a 
claim to be abandoned when the 
Veterans Administration requests 
evidence in connection with a claim. 


and the parent, guardian or eligible 
person does not furnish the evidence 
within 1 year of the request. After the 
expiration of 1 year, the Veterans 
Administration will not take further 
action unless a new claim is received. 

(2) Failure to complete required 
counseling. When an eligible person 
delays counseling required by § 21.4105 
for 12 or more months, for other than a 
reason beyond his or her control, the 
Veterans Administration will consider 
the claim to be abandoned. 

(3) Reopening a claim. Where an 
application has been considered 
abandoned under paragraph (a) (1) or (2) 
of this section, the Veterans 
Administration will consider any 
subsequent communication from the 
parent, guardian or eligible person 
requesting a program of ^education to be 
a new application. The date of 
application in these cases is the date of 
receipt of the subsequent 
communication. (38 U.S.C. 3003(a)) 

• • * ft • 

fFS Doc M-aOOeS FUod 11-23-84; 8:45 ain| 

BILLING COOC taZIMIY-ll 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[A-1-FRL-2671.5J 

Approval and Promulgation of 
Implemontation Plans; Maine— 
Particulate Emissions Standards 

Correction 

In FR Doc. 84-24497 beginning on page 
36661 in the issue of Wednesday, 
September 19,1984. make the following 
corrections: 

On page 36661. in the .second column. 
Table 1 contained several typographical 
errors and is corrected to read as 
follows: 


Table I—Particulate Emission Limits for 
Existing Sources 


Source 

Design 
capacity 
(MM Btu/hr) 

SIP emission 
limit (R>e 

Proposed 
revison (Ibt 

category 

pivticulate/ 
MM Btu) 

particulate/ 
MM Btu) 

l.OiLgM. 

Less than 

0.30 or 

0.2a 

petroleum 

150. 

greater >. 


Ourntng 

150 Of 

0.30... 

0.20. 




greater. 



2. Coal 

Lese then 50.. 

0 30 or 

0.30. 

tX/rrxng 

50 or greater.. 

orealar ^ 

0.30....... 

0.06. 


Table I— Particulate Emission Umits for 
Existing Sources—Continued 


Source 

category 

Design 
capaoty 
(MM Btu/hr) 

SIP emission 
timil (Iba. 
particuiate/ 
MM Btu) 

Proposed 
revision (Nm 
parbculate/ 
MM Btu) 

3. Wood 

Less then 

0.30 or 

0.30 or 

bumtrig 
(wood. barK 

150. 

greater V 

greater • 

ehipe. 

•ewdust 

pulp miN 

sludge. 

forest 

products 

ir)Cludb>g 

those with 

oil 8rir>g 

capaOKioes) 

ISO or 
greater. 

030. _ 

0.30 


* A Nidtng tcaie N used to determine emission Imrts (or 
sources rated at less (her> ISO miliior> Btu per hour. 


BILLING CODE 150S-0Y-AI 


40 CFR Part 52 
[AD-FRL-2724-71 

State Implementation Plana for 
Visibility Comment Extension 

agency: Environmental Protection 
Agency (EPA). 

action: Proposed Rule: public comment 
period extension. 

summary: This notice extends the initial 
public comment period for the State 
implementation plans for visibility new 
source review and monitoring strategy, 
proposed rulemaking, scheduled to close 
on November 23,1984. The public 
comment period will now end on 
December 24,1984. The public hearings 
and supplementary and rebuttal period 
dates remain unchanged. 

DATE: Comment period extended to 
December 24,1984. 

FOR FURTHER INFORMATION CONTACr. 
)anet C. Metsa, Office of Air Quality 
Planning and Standards, Control 
Programs Development Division (MD- 
15), EPA, Research Triangle Park, NC 
27711, (919) 541-554a 
SUPPLEMENTARY INFORMATION: On 
October 23,1984, in 49 FR 42670, EPA 
proposed State implementation plans for 
visibility protection for 34 deficient 
States. This action meL in part, a 
settlement agreement with the 
Environmental Defense Fund, Inc., et al 
In the proposal notice, EPA stated that 
the initial comment period would end 30 
days from the date of publication, 
November 23, 1984. Public hearings were 
scheduled in Washington, D.C on 
December 4. 1984, and in Denver. 
Colorado, on December 6 , 1984. The 
supplementary comment and rebuttal 
period was scheduled to end on January 
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ft, 1985. Several industrial 
representatives requested that EPA 
extend the initial comment period to 
allow sufficient time for appropriate 
comments. The EPA is granting the 
requests. The initial comment period 
will now end on December 24,1984. The 
public hearing dates and supplementary 
comment and rebuttal period remain 
unchanged. The settlement schedule 
(see 49 FR 20647) also remains 
unchanged by this action. 

Dated: November 20.1984. 
loseph A. Cannon, 

Assistant Administrator for A ir and 
Radiation, 

P Doc 54-30095 Filed 11-23-54:8:45 mn} 

MUtNQ COOC S580-50-M 


40CFR Part 65 

(Docket No. DCO-IV-S404; A-4-FRL-2686- 
2 ) 

State and Federal Administrative 
Orders Permitting a Delay in 
Compliance with State Implementation 
Plan Requirements; Proposed 
Approval of an Administrative Order 
issued by the Florida Department of 
Environmental Regulation to Arnold 
Cellophane Corp. 

Correction 

In FR Doc. 84-26579 beginning on page 
39583 in the issue of Tuesday, October 9, 
1984, make the following correction on 
page 39584: In (he first column, in the 
second complete paragraph, in the ninth 
line, “shall be** should read “shall not 
be*’. 

•lUJNQ CODE 150S-0t-M 


40 CFR Part 180 

IOPP-30072; FRL 2583-3] 

Procedural Regulations; Proposed 
Tolerance Processing Fees 

Correction 

In FR Doc. 84-26715 beginning on page 
39698 in the issue of Wednesday, 

October 10,1984, make the following 
corrections: 

1. On page 39699. in the table, in the 
second column the first entry should 
read “$10,000**. In the third column, the 
first entry should read “(a) Same**. 

2. In the third column, eighth line, 
^eaxemption“ should have road 
“exemption**. 

^ 3. In the fourth column eighth line, 
“5,00** should have read “5,000”. 

4. Footnote 1 appearing in the third 
column, should have appeared on the 
corresponding line of the fourth column. 


5. In the second column, the entry 
beginning **(h) Each’* and ending 
’’commodities**, should have appeared 
as the corresponding entry in the third 
column. 

6. In the third column, in the last line. 
“Same” should have read “(i) Same**. 

§ 180.33 [Corrected] 

7. On page 39702, in § 180.33(d). third 
column, sevenlh line, “nenew” should 
have read “renew”. 

SILUNO COOC 1505-01-41 


40 CFR Part 271 

[SW-3-RL-2724-5] 

District of Columbia: Rnal 
Authorization of State Hazardous 
Waste Management Program 

agency: Environmental Protection 
Agency. 

action: Notice of Tentative 
Determination on the District of 
Columbia’s Application for Final 
Authorization, Public Hearing, and 
Public Comment Period. 

summary: The District of Columbia has 
applied for Final Authorization under 
the Resource Conservation and 
Recovery Act (RCRA). EPA has 
reviewed the District's application and 
has made the tentative decision that the 
District’s hazardous waste management 
program satisfies all of the requirements 
necessary to qualify for Final 
Authorization. Thus. EPA tentatively 
intends to grant Final Authorization to 
the District to operate its program in lieu 
of the Federal program. The District’s 
application for Final Authorization is 
available for public review and 
comment, and a public hearing will be 
held to solicit comments on the 
application if significant public interest 
is expressed. 

date: If significant public interest is 
expressed in holding a hearing, a public 
hearing is scheduled for December 27, 
1984. EPA reser\'e9 the right to cancel 
the public hearing if significant public 
interest in a hearing is not 
communicated to EPA by telephone or 
in writing by December 19,1984. EPA 
will determine by December 21,1984 
whether there is signiHcant interest to 
hold the public hearing. The District will 
participate in the public hearing held by 
EPA on this subject if a hearing is to be 
held. All written comments on the 
District’s Final Authorization 
application must be received by the 
close of business on December 27,1984. 
addresses: Copies of the District's 
Final Authorization application are 


available from 8:00 a.m. to 4:30 p.m, at 
the following addresses for inspection 
and copying: 

Department of Consumer and 
Regulatory Affairs. Pesticides and 
Hazardous Waste Management 
Branch. 5010 Overlook Ave., SW, Rm. 
112, Washington, DC 20032. Contact: 
Mr. Angelo Tompros, (202) 767-8414; 
Environmental Protection Agency, 6th 
and Walnut Street, Curtis Building, 
Philadelphia, Pennsylvania 19106. 
Contact: Diane McCreary, (215) 597- 
0580; 

U.S. Environmental Protection Agency, 
Headquarters Library. PM-211A. 401 
M Street. SW.. Washington. DC 20460, 
(202) 382-5926. 

Written comments on the application 
and written or telephoned 
communication of interest in EPA’s 
holding a public hearing on the District’s 
application must be sent to: Wayne S. 
Naylor, Program Manager, State 
Programs Section, U.S. EPA Region III, 
6th and Walnut Street. Philadelphia. 
Pennsylvania 19106, (215) 597-7239. 

If you wish to find out whether or not 
EPA will hold a public hearing on the 
District's application based upon EPA's 
decision that there was significant 
public interest in such a hearing, write 
or telephone after December 21,1984 the 
EPA contact person listed below, or 
telephone Mr. Angelo Tompros, Chief, 
Pesticides and Hazardous Waste 
Management Branch, 5010 Overlook 
Ave., SW. Washington. DC 20032 (202) 
767-8422. 

If significant public interest is 
expressed, EPA will hold a public 
hearing on the District's application for 
Final Authorization on Thursday, 
December 27,1984 at 1:00 p.m. at the 
Blue Plains Sewage Treatment Plant, 
5000 Overlook Ave., SW., Room #318, 
Washington. D.C. 20032. 

FOR FURTHER INFORMATION CONTACT: 
Wayne S. Naylor, Program Manager. 
State Programs Section, U.S. EPA Region 
III, 6th and Walnut Street, Philadelphia, 
Pennsylania 19106, (215) 597-7239. 
SUPPLEMENTARY INFORMATION: 

A. Background 

Section 3006 of the Resource 
Conservation and Recovery Act (RCRA) 
allows EPA to authorize State 
hazardous waste programs to operate in 
lieu of the Federal hazardous waste 
program. Two types of authorization 
may be granted. The first type, known 
as “Interim Authorization”, is a 
temporary authorization which is 
granted if EPA determines that the State 
program is “substantially equivalent” to 
the Federal program (Section 3006(c). 42 
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U.S.C. 6226(c)). EPA’s implementing 
regulations at 40 CFR 271.121-271.137 
established a phased approach to 
Interim Authorization: Phase I, covering 
the EPA regulations in 40 CFR Parts 260- 

263, and 265 (universe of hazardous 
wastes, generator standards, transporter 
standards, and standards for interim 
status facilities), and Phase II, covering 
the EPA regulations in 40 CFR Parts 124, 

264. and 270 (procedures and standards 
for permitting hazardous waste 
management facilities). 

Phase n, in turn, has three 
components. Phase IIA covers general 
permitting procedures and technical 
standards for containers and tanks. 
Phase II B covers permitting of 
incinerator facilities, and Phase II C 
addresses permitting of landfills, surface 
impoundments, waste piles, and land 
treatment facilities. By statute, all 
Interim Authorizations expire on 
January 26.1985. unless Congress 
extends the date. Responsibility for the 
hazardous waste program returns 
(reverts) to EPA on that date if the State 
has not received Final Authorization, as 
described below. 

The second type of authorization is a 
'‘Final** (permanent) Authorization that 
is granted by EPA if the Agency finds 
that the State program is (1) 

•‘equivalent** to the Federal program, (2) 
consistent with the Federal program and 
other State programs, and (3) provides 
for adequate enforcement (Section 
3006(b). 42 U.S.C. 6226(b)). States need 
not have obtained Interim Authorization 
in order to qualify for Final 
Authorization. EPA regulations for Final 
Authorization appear at 40 CFR 
§§ 271.1-271.23. 

B. The District of Columbia 

The District received Interim 
Authorization. Phase 1 and Phase II, 
Components A and B on November 22, 
1983. On March 1,1984, the District 
submitted a draft application for Final 
Authorization. 

An ‘‘informal* *’ official application for 
Final Authorization was submitted on 
August 10.1984. Prior to submission of 
the application to EPA, the District 
solicited public comments and held a 
public hearing on July 15,1984. The 
District did not receive any written or 
oral comments. EPA’s comments on the 
“informal” official application were 
forwarded to the District on September 
14,1984. The comments primarily 
requested the District to revise the 
Program Description to clarify the 
District’s compliance and enforcement 
management procedures. In addition, 
the Corporation Counsel was requested 
to provide the date the amendments to 
the regulations became effective and 


further clarification in the areas of 
interim status availability, variance 
authority, and citizen intervention. An 
official application dated October 23. 
1984, including a revised Corporation 
Counsel’s Statement and a revised 
Program Description was submitted to 
EPA. 

EPA has reviewed the District’s 
application, and has tentatively 
determined that the District’s program 
meets all of the requirements necessary 
to qualify for Final Authorization. 
Consequently, EPA tentatively intends 
to grant Final Authorization to the 
District of Columbia. Copies of the 
District’s application are available for 
inspection and copying at the locations 
indicated in the “ADDRESSES’* section 
of this notice. 

In making its final decision, EPA will 
consider all public comments on its 
tentative determination. Issues raised by 
those comments may be the basis for a 
decision to deny Final Authorization to 
the District of Columbia. EPA expects to 
make a final decision on whether or not 
to approve the District’s program by 
January 25,1984, and will give notice of 
it in the Federal Register. EPA’s final 
decision whether to approve the 
District’s program will be based, in part, 
on the District’s ability to maintain the 
current level of performance and fulfull 
the commitments included in the 
Memoradum of Agreement. The notice 
will include a summary of the reasons 
for the Final Determination and a 
response to all major comments. 

Regulatory Flexibility Act 

Pursuant to the provisions of 5 U.S.C. 
605(B), 1 hereby certify that this 
authorization will not have significant 
economic impact on a substantial 
number of small entities. The 
authorization suspends the applicaUUty 
of certain Federal regulations in favor of 
the District’s program, thereby 
elminating duplicative requirements for 
handlers of hazardous wastes in the 
District. This rule, therefore, does not 
require a regulatory flexibility analysis. 

Executive Order 12291 

The Office of Management and Budget 
(0MB) has exempted this rule from the 
requirements of Executive Order 12291, 
Section 3. 

List of Subjects in 40 CFR Part 271 

Hazardous materials, Indian lands. 
Reporting and record keeping 
requirements, Waste treatment and 
disposal, Water pollution control. Water 
supply. Intergovernmental relations. 
Penalties, Confidential business 
information. 


Authority: This notice is issued under the 
authority of Sections 2002(a). 3006, and 
7004(b) of the Solid Waste Disposal Act as 
amended by the Resource Conservation and 
Recovery Act of 1976. as amended. 42 U.S.C. 
6912(a). 6926, and 6974(b). 

Dated: November 2,1984. 

Thomas P. Eichler, 

Regional Administrator. 

(FR Doc S4-90639 Piled 11-23-S4:8;4S eml 
WLLINQ C00€ 6560-5(MI 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[MM Docket No. 84-1043; RM-4730] 

FM Broadcast Stations in Cambridge 
and Salisbury, MD 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

SUMMARY: This action proposes to 
assign Channel 232A to Cambridge, 
Maryland, as that community’s second 
FM allocation, in response to a petition 
filed by Philip G. D’Adamo. The 
assignment requires a channel 
substitution and modification of the 
license at Salisbury, Maryland, to 

* accommodate the proposal. 

DATES: Comments must be filed on or 
before January 7.1985, and reply 
comments on or before January 22,1985. 
ADDRESS: Federal Communications 
Commission, Washington. D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

Notice of Proposed Rule Making and 
Order to Show Cause 

In the matter of Amendment of § 73.202(b). 
Table of Assignments, FM Broadcast 
Stations. (Cambridge and Salisbury. 
Maryland): MM Docket No. 84-1043 RM-4730. 
Adopted: October 29,1984. 

Released: November 16.1984. 

By the Chief. Policy and Rules Division. 

1. Before the Commission is a petition 
for rule making making filed by Philip 
D’Adamo (“petitioner”), requesting the 
assignment of FM Channel 232A to 
Cambridge, Maryland, as that 
community’s second FM allocation. 
Petitioner indicated an interest in 
applying for the channel, if assigned. 

2. Channel 232A can be assigned to 
Cambridge in compliance with the 
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minimum distance separation 
requirements of the rules pro\ided 
Channel 232A is deleted from Salisbury, 
Maryland. Channel 232A in Salisbury is 
presently licensed to Station WICO. 

Thus we shall propose the substitution 
of Channel 248A * for existing Channel 
232A at Salisbury. The proposed 
substitution of Channel 248A can be 
accomplished in compliance %vith the 
minimum distance separation 
requirements. 

3. Whenever an existing license is 
ordered to switch frequencies in order to 
accommodate a new assignment, we 
require that the proponent of the new 
assignment make a commitment that it 
would reimburse the affected station for 
the costs incurred in changing 
frequencies. Petitioner has stated that he 
understands that it would be the 
responsibility of the successful appiicant 
for Channel 232A in Cambridge. 
Maryland, to reimburse WICO for its 
reasonable costs in changing frequency. 

4. In view of the fact that the proposed 
assignment could provide a second FM 
serv ice at Cambridge, Maryland, the 
Commission proposes to amend the FM 
Table of Assignments, § 73.202(b) of the 
Commission's Rules as follows: 


Clly 

Channal Na 

Preaefit 

fVopotfld 

Cambhdge, MO 


2d2A. 

Salisbufy. MO_ 

,. 

232A,«nd280A _ 

248A.2SSA.* end 
268A. 


‘Channel 2SSA has been proposed lor Sa8sbury. Mary¬ 
land. «n the Omrwbus pnxeecMng (Oockat 04-231). 


5. It is ordered. That pursuant to 

§ 316(a) of the Communications Act of 
1934, as amended, Prettyman 
Broadcasting. Co., the licensee of 
Station WICO, Salisbury, Maryland, 
shall show cause why its license should 
not be modified to specify operation on 
Channel 248A in lieu of Channel 232A. 

6. Pursuant to § 1.87 of the 
Commission’s rules, Prettyman 
Broadcasting, Co. may, not later than 
January 7.1985. request that a hearing 
be held on the proposed modification. If 
the right to request a hearing is waived. 
Prettyman Broadcasting, Co. may. not 
later than January 7,1985, file a written 
statement showing with particularity 
who its license should not be modified 
as proposed in the Order to Show 
Cause. In this case, the Commission may 
call on Prettyman Broadcasting. Co. to 
furnish additional information, 
designate the matter for hearing, or 


' The petitioner listed FM Channel 221A aa the 
Channel to substitute for Channel 232A in Salisbury. 
However, a staff engineering study revealed that 
Charmrf 221A In Salisbury would be short spaced to 
8 pending proposal to assign Channel 221A to 
Fenwick Island Delaware (MM Dkt 84-7861. 


issue, without further proceedings, as 
Order modifying the license as provided 
in the Order to Show Cause. If Ae right 
to request a hearing is waived and no 
written statement is filed by the date 
referred to above, Prettyman 
Broadcasting, Co. will be deemed to 
have consented to the modiHcation as 
proposed in the Order to Show Cause 
and a final Order will be issued by the 
Commission, if the above-mentioned 
channel modification is ultimately found 
to be in the public interest. 

7. It is further ordered. That the 
Secretary of the Commission shall send 
by Certified Mail. Return Receipt 
Requested, a copy of this Order to the 
following: Prettyman Broadcasting, Co.. 
Box 909, Salisbury. Maryland 21801. 

8. The Commission’s authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 

Note.—A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

9. Interested parties may file 
comments on or before January 7.1985, 
and reply comments on or before 
January 22.1985, and are advised to 
read the Appendix for the proper 
procedures. A copy of such comments 
should be served on the petitioner as 
follows: Mr. Philip G. D'Adamo, P.O. 

Box 24, East New Market Maryland 
21631. 

10. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Assignments, 

i 73.202(b) of the Commission's Rules. 
See. Certification that Sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 
§§ 73.202^). 73.504 and 73.606(b) of the 
Commission's Rules, 48 FR 11549, 
published February 9.1981. 

11. For further information concerning 
this proceeding, contact Kathleen 
Scheuerle, Mass Media Bureau, (202) 
634-6530. However, members of the 
public should note that from the time a 
Notice of Proposed Rule Making is 
issued until the matter is no longer 
subject to Commission consideration or 
court review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
assignments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making 
other than comments officially filed at 
the Commission or oral presentation 
required by the Commission. Any 
comment which has not been served on 


the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment to 
which the reply is directed constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 

(Secs. 4.303, 48 stat.. as amended. 1066,1082: 
47 U.S.C. 154. 303) 

Federal Communications Commission. 
Charles Schott, 

Chief, Policy and Rules Division, Mass Media 
Bureau. 

Appendix 

1. Pursuant to authority found in 
Sections 4(i). 5(c)(1), 303 (g) and (r). and 
307(b) of the Communications Act of 
1934, as amended, and §§0.61,0.204(b) 
and 0.283 of the Commission’s Rules, it 
is proposed to amend the FM Table of 
Assignments, §73.202(b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which the Appen^x is 
attached. 

2. Showings Required. Comments are 
invited on the proposaUs) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(8) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed assignment is also expected to 
hie comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also relate its 
present intention to apply for the 
channel if it is assigned, and. if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
51.420(d) of the Commission’s Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, cmd Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to assign a 
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different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§1.415 and 1.420 
of the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties may be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on* * 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See §1.420 (a), (b) and (c) of the 
Commission’s Rules.) 

5. Number of Copies. In accordance 
with the provisions of §1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission’s Public Reference 
Room at its headquarters, 1919 M Street 
NW, Washington, D.C. 

(FR Doc. 84-30898 Filed 11-28-84:8>45 am) 

BILLING CODC 6712-01-M 


47 CFR Part 73 

(MM Docket No. 84-1046; RM-481$] 

TV Broadcast Station in Winchester, 
NV 

AGENCY: Federal Communications 
Commission. 

ACTION: Proposed rule. 

summary: This action proposes the 
assignment of UHF Television Channel 
27 to Winchester, Nevada, as that 
community's first television assignment, 
in response to a petition filed by Brown 
Resources. Inc. 

DATES: Comments must be filed on or 
before January 7,1985, and reply 
comments on or before January 22,1985. 
ADDRESS: Federal Communications 
Commission. Washington. D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 

D. David Weston. Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: 

List of Subject in 47 CFR Part 73 

Television broadcasting. 

Notice of Proposed Rulemaking 

In the matter of amendment of section 
73.606(b), table of assignments, television 
broadcast stations. (Winchester, Nevada): 
MM Docket No. 84-1048 RM-4815. 

Adopted: October 29.1984. 

Released: November 16.1984. 

By the Chief, Policy and Rules Division. 

1. A petition for rule making has been 
filed by Brown Resources, Inc. 
(“petitioner”) requesting the assignment 
of UHF Television Channel 33 to 
Winchester. Nevada, as that 
conununity's first television broadcast 
service. ^The petitioner has filed 
information in support of the proposal 
and indicated an interest in applying for 
the channel, if assigned. 

2. Winchester (population 19,728) * in 
Clark County (population 463.087) is 
located in southern Nevada 
approximately 9 kilometers (6 miles) 
southwest of Las Vegas, Nevada. 

3. UHF Televison Channel 27 can be 
assigned to Winchester, Nevada in 
compliance with the minimum distance 
separation requirements of Section 
73.610 and Section 73.698 of the 
Commission's Rules. 

4. Since the proposed assignment 
could provice a first local television 
broadcast service to Winchester, the 
Commission believes it appropriate to 
propose amendmending the Television 
Table of Assignments, Section 73.606(b) 
of the Commission's Rules, for the 
community listed below: 



DwnrwINo. 

Oty 


Pro- 



po««d 

Winchoster. NV ... 


27- 




5. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 

Note.—A showing of continued interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

6. Interested parties may file 
comments on or before January 7,1985 
and reply comments on or before 
January 22.1985. and are advised to 
read the Appendix for the proper 
procedures. A copy of such comments 


* The assignment of Channel 33 would be short 
spaced to the proposed Channel 33 to Las Vegas. 
Nevada (RM-4793). We have substituted Channel 27 
for consideration at Winchester. 

* Population figures were extracted from the 1980 
U.S. Census. 


should be served on the petitioner as 
follows: Brown Resources, Inc., c/o 
David E. Brown, P.O. Box 13320. 
Houston, Texas 77019. 

7. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to riile making proceedings to 
amend the Television Table of 
Assignments, § 73.606(b) of the 
Commission’s Rules. See, Certification 
that Sections 603 and 604 of the 
Regulatory Flexibility Act Do Not Apply 
to Rule Making to Amend §§ 73.202(bl 
73.504 and 73.606(b) of the Commission's 
Rules, 46 FR 11549, published February 
9,1981. 

8. For further Information concerning 
this proceeding, contact D. David 
Weston, Mass Media Bureau (202) 634- 
6530. However, members of the public 
should note that from the time a Notice 
of Proposed Rule Making is issued until 
the matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one. which involve channel 
assignments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making 
other than comments officially filed at 
the Commission or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment to 
which the reply is directed constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 

(Secs. 4. 303, 48 Stat., as amended, 1066. 1082; 
47 U.S.C 154, 303) 

Federal Communications Commission. 
Charles Schott. 

Chief Policy and Rules Division, Mass Media 
Bureau. 

Appendix 

1. Pursuant to authority found in 
Sections 4(i). 5(c)(1). 303 (g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and § § 0.61, 0.204(b) 
and 0.283 of the Commission's Rules, it 
is proposed to amend the TV Table of 
Assignments. § 73.606(b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Conunents are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
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whatever questions are presented in 
initial comments. The proponent of a 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is assigned, and. if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures- The following 
procedures will govern the 
consideration of filings In this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 

§ 1.420(d) of the Commission's Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposalfs] in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connectidki with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to assign a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments: 
Service. Pursuant to applicable 
procedures set out in § § 1.415 and 1.420 
of the Commission's Rules and 
Regulations, interested parties may 6le 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the personfs] who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See 1.420(a). (b) and (c) of 
the Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
fopiy comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings- All 
filings made in this proceeding will be 
available fpr examination by interested 


parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street 
NW., Washington. D.C. 

|FR Ooc. &4-30901 Ffled ll>2S~e4: anj 

BILUNO COOe 


47 CFR Part 73 

(MM Docket No. 84-1044; RM-4820] 

TV Broadcast Station In Myrtle Beach, 
SC 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: Action taken herein proposes 
to assign UHF television Channel 32 to 
Myrtle Beach. South Carolina, as that 
community's second commercial 
television service, in response to a 
petition filed by Moore Broadcast 
Industries, Inc. 

DATES: Comments must be filed on or 
before January 7.'1985, and reply 
comments on or before January 22.1985. 
ADDRESS; Federal Communications 
Commission, Washington, D.C 20554. 
FOR FURTHER INFORMATION CONTACT: 
Nancy V. Joyner or Stanley 
Schmulewit^ Mass Media Bureau, (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: 

List of Subjects In 47 CFR Part 73 
Television broadcasting. 

Notice of Proposed Rule Making 

In the matter of amendment of $ 73.606(b). 
table of assignments, television broadcast 
stations. (Myrtle Beach. South Carolina); MM 
Docket No. 84-1044, RM-4820. 

Adopted: October 29.1964. 

Released: November 16.1984. 

By the Chief, Policy and Rules Division. 

1. Before the Commission for 
consideration is a petition for rule 
making filed by Moore Broadcast 
Industries. Inc. ("petitioner"), proposing 
the assignment of UHF Channel 32 to 
Myrtle Beach, South Carolina, as that 
community’s second commercial 
television service. Petitioner states that 
it will apply for the channel, if assigned 
as proposed. 

2. Myrtle Beach (population 18,446),' 
in Horry County (population 101,419), is 
located on the South Carolina coast, 
approximately 150 kilometers (90 miles) 
northeast of Charleston. Currently, it is 
served by Station WGSE-TV (Channel 
43). 


‘ Population fibres were extracted from the 1960 
US. Census. 


3. Channel 32 can be assigned to 
Myrtle Beach consistent with the 
minimum distance separation 
requirements of § 5 73.610 and 73.698 of 
the Commission's Rules provided the 
transmitter is restricted to an area 14.8 
miles southwest of the community to 
avoid short-spacing to unused Channel 
*32 in High Point. North Carolina, and 
WUNJ-TV (Channel 39). Wilmington, 
North Carolina. 

4. In view of the above, we believe the 
petitioner's proposal warrants 
consideration since the proposed 
television assignment could provide 
Myrtle Beach with its second 
commercial television service. 
Accordingly, the Commission proposes 
to amend the Television Table of 
Assignments. § 73.606(b) of the 
Commission's Rules, as follows: 


Otf 

ChannatNo. 

Present 

Proposed 

Myr6e Pwwii. SC .. 

43 + 

32. end 

43+. 



5. The Commission’s authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 

Note. A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

6. Interested parties may file 
comments on or before January 7,1985, 
and reply comments on or before 
January 22,1,985, and are advised to 
read the Appendix for the proper 
procedures. A copy of such comments 
should be served on the petitioner as 
follows: Ronald M. Moore, President, 
Moore Broadcast Industries, Inc., P.O. 
Box 3348, Greenwood. South Carolina 
29646. 

7. The Commission has determined 
that the relevant provisions of the 
Regulatory Flejcibility Act of 1980 do not 
apply to rule making proceedings to 
amend the Television Table of 
Assignments, § 73.606(b) of the 
Commission's Rules. See, Certification 
that Sections 603 and 604 of the 
Regulatory Flexibility Act Do Not Apply 
to Rule Making to Amend §§ 73.202(b), 
73.504 and 73.606(b) of the Commission's 
Rules, 46 FR 11549, published February 
9.1981. 

8. For further information concerning 
this proceeding, contact Nancy V. Joyner 
or Stanley Schmulewitz, Mass Media 
Bureau, (202) 634-6530. However, 
members of the public should note that 
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from the time a Notice of Proposed Rule 
Making is issued until the matter is no 
longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel assignments. 
An ex parte contact is a message 
(spoken or written) concerning the 
merits of a pending rule making other 
than comments ofHcially filed at the 
Commission or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(8) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 

(Secs. 4, 303, 48 Stat., as amended, 1066,1062; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
Charles Schott, 

Chief, Policy and Rules Division Mass Media 
Bureau, 

Appendix 

1. Pursuant to authority found in 
Sections 4(i), 5(c)(1), 303 (g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and § § 0.61, 0.204(b) 
and 0.283 of the Commission's Rules, it 
is proposed to amend the TV Table of 
Assignments, § 73.606(b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposals) discussed in 
the Notice of Imposed Rule Making to 
which this Appendix is attached. 
Proponent(8) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is assigned, and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 


Section 1.420(d) of the Commission's 
Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal(8) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are 61ed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to assign a 
different channel than was requested for 
any of the committees involved. 

4. Comments and Reply Comments: 
Service. Pursuant to applicable 
procedures set out in { 1.415 and 1.420 of 
the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which tliis 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
written comments, reply comments, or 
other appropriate pleadings. Comments 
shall be served on the petitioner by the 
person Hling the comments. Reply 
comments shall be served on the 
per8on(s) who filed comments to which 
the reply is directed. Such comments 
and reply comments shall be 
accompanied by a certiffcate of service. 
(See { 1.420 (a), (b), and (c) of the 
Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of S 1-420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street 
NW., Washington, D.C. 

(FR Ooc 04-00699 11-33^; 8:45 un] 

BILUNO CODE 


47 CFR Part 73 

(MM Docket No. 84-1045; RM-4827] 

Television Broadcast Station in Llano, 
TX 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: This action proposes to 
assign UHF Television Channel 14 to 


Llano, Texas, in response to a petition 
filed by Llano Broadcasting Company. 
The proposal could provide a first UHF 
television service to that community. 
DATES: Comments must be filed on or 
before January 7.1985, and reply 
comments on or before January 22,1985. 
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT. 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Part 73 

Television broadcasting. 

Notice of Proposed Rulemaking 

In the matter of amendment of section 

73606(b), table of assignments, television 
broadcast stations. (Llano, Texas); MM 
Docket No. 84-1045, RM-4827. 

Adopted: October 29,1984. 

Released: November Id, 1984. 

By the Chief, Policy and Rules Division. 

1. A petition for rule making has been 
filed by Llano Broadcasting Company 
("petitioner"), requesting the assignment 
of UHF Tele^sion Channel 14 to Llano. 
Texas, as that community's first 
television broadcast service. The 
petitioner has filed information in 
support of the proposal and indicated an 
interest in applying for the channel, if 
assigned. 

2. Llano (population 3,071),* seat of 
Llano County (population 10,144), is 
located in soudi central Texas 
approximately 110 kilometers (70 miles) 
northwest of Austin, Texas. 

3. Channel 14 can be assigned to 
Llano, Texas, in conformity with the 
minimum distance separation 
requirements of Section 73.610 of the 
Commission's Rules. Since Llano, Texas 
is located within 320 kilometers (199 
miles) of the U.S.-Mexican border, the 
proposed assignment requires 
concurrence of the Mexican government. 

4. In order to provide a Brst local 
broadcast service to Llano, the 
Commission believes it appropriate to 
propose amending the Television Table 
of Assignments, Section 73.606(b) of the 
Commission's Rules as follows: 




Channel Na 


City 

Present 

Pro¬ 

posed 

Uono. TX..- .. 


14- 





5. The Commission's authority to 
institute rule making proceedings, 


* Population figures are from the 1960 U.S. 
Census. 
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showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. NOTE: 
A showing of continued interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

6. Interested parties may file 
comments on or before January 7.1985, 
and reply comments on or before 
January 22, 1965, and are advised to 
read the Appendix for the proper 
procedures. Additionally, a copy of such 
comments should be served on the 
petitioners, or their counsel or 
consultant, as follows: Roy R. Russo. Jill 
Johnson-Pennington, Cohn and Marks, 
1333 New Hampshire Avenue NW., 
Washington, D.C. 20030 (Counsel for 
Llano Broadcasting Company). 

7. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the TV Table of Assignments, 

i 73.606(b) of the Commission's Rules. 
See, Certification that Sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 
§§ 73.202(b), 73.504, and 73,606(b) of the 
Commission's Rules, 46 FR 11549, 
published February 9.1981. 

8. For further information concerning 
this proceeding, contact Kathleen 
Scheuerle, Mass Media Bureau, (202) 
634-6530. However, members of the 
public should note that from the time a 
Notice of Proposed Rule Making is 
issued until the matter is no longer 
subject to Commission consideration or 
court review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
assignments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 


which has not been served on the 
person(8) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 

(Secs. 4. 303. 48 Stat.. as amended. 1066.1082: 
47 U.S,C. 154, 303) 

Federal Communications Commission. 

Charles Schott, 

Chief, Policy and Rules Division, Mass Medio 
Bureau. 

Appendix 

1. Pursuant to authority found in 
Sections 4(i), 5(c)(1), and 303 (g) and (r), 
and 307(b) of the Communications Act 
of 1934, as amended, and §§ 0.61, 
0.204(b) and 0.283 of the Commission's 
Rules. IT IS PROPOSED TO AMEND the 
TV Table of Assignments, § 73.606(b) of 
the Commission's Rules and 
Regulations, as set forth in the Notice of 
Proposed Rule Making to which this 
Appendix is attached. 

2. Showings Required. Comments are 
invited on the proposaUs) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is assigned, and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off ProcedureSi The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 

S 1.420(d) of the Commission's Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 


proposaUs) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to assign a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§ 1.415 and 1.420 
of the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(8) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420 (a), (b), and (c) of 
the Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street 
NW., Washington, D.C. 

(FR Doc. 64-30000 FiUtd 11-26-64; 8:45 am] 
mUJNQ CODE 6712-01-11 
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Monday, November 26, 1984 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
Investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, fiiir)g of petitions a/Kl 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ACTION 

Members of Performance Review 
Board 

AGENCY; ACmON. 

ACTION: Revision of list of Performance 
Review Board Positions. 

summary: action publishes the 
revised list of positions which comprise 
the Performance Review Board 
established by ACTION under the Civil 
Service Reform Act. 

FOR FURTHER INFORMATION CONTACT: 

Veronica D. Trietsch, Director of 
Personnel, ACTION, 806 Connecticut 
Avenue, NW^ Washington* D.C 20525, 
(202) 634-9261. 

SUPPLEMENTARY INFORMATION: The Civil 
Service Reform Act of the 1978 (CSRA), 
which created the Senior Executive 
Service (SES), requires that each agency 
establish one or more performance 
review boards to review and evaluate 
the initial appraisal of a senior 
executive's performance by the 
supervisor and to make 
recommendations to the appointing 
authority concerning the performance of 
the senior executive. 

The positions listed below will serve 
as members on the ACTION 
Performance Review Board. 

1. Deputy Director, ACTION, 
Chairman. 

2. Associate Director for the Office of 
Domestic Operations, ACTION. 

3. Assistant Director for the Office of 
Compliance. ACTION. 

4. Executive Officer, ACTION. 

5. Assistant Director for the Office of 
Financial Affairs Comptroller, ACTION. 

6. Deputy General Counsel. ACTION. 

7. Assistant Director for Performance 
Management, Office of Personnel 
Management. 


Issued in Washington. D.C. on November 
20.1984. 

Thomas W. Pauken, 

Director, ACTION. 

(FR Doc 84-30684 Filed 11-2S-B4: 8:45 am] 

BILUNO CODE 605<M)1-M 


Schedule for Awarding Senior 
Executive Service; Performance 
Awards; (Bonuses) 

AGENCY: ACTION. 
action: Notice. 

summary: Notice is hereby given of the 
schedule for awarding Senior Executive 
Service Bonuses. 

FOR FURTHER INFORMATION CONTACT: 

Veronica D. Trietsch, Director of 
Personnel, ACTION 806 Connecticut 
Avenue, NW., Washington D.C. 20525, 
(202) 634-9261. 

SUPPLEMENTARY INFORMATION: Office of 
Personnel Management Guidelines 
require that each agency publish a 
notice in the Federal Register of the 
agency's schedule for awarding Senior 
Executive Service Bonuses at least 14 
days prior to the date on which the 
awards will be paid. 

Schedule for Awarding Senior Executive 
Service Bonuses 

ACTION intends to award Senior 
Executive Service Bonuses for the 
performance rating cycle of August 1, 
1983 through July 31,1984 with payouts 
before December 31,1984. 

Issued in Washington. D.C on November 
20.1984. 

Thomas W, Pauken, 

Director, ACTION 

(FR Doc. 84-30663 FUod 11-23-84; 8:46 am 
eiLUNQ CODE fOSO-OI-M 


DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

Natural Resource Management Guide; 
Meeting 

AGENCY: Farmers Home Administration, 
USDA. 

ACTION: Notice of meeting. 

SUMMARY: The Farmers Home 
Administration (FmHA) State Office 
located in Columbia, Missouri, is 
announcing a Public information 


meeting to discuss its draft Natural 
Resource Management Guide. 

DATES: Meeting on December 18,1984, 
10:00 a jn. to 12:00 noon. 

Comments must be received no later 
than January 17,1984. 

ADDRESSES: Meeting location at Meeting 
Room B&C, FmHA, 555 Vandiver Drive. 
Columbia, Missouri 65201. 

Written comments and further 
information will be addressed to: State 
Director. FmHA. 555 Vandiver Drive. 
Columbia. Missouri 65201 (314-875- 
5248). 

All written comments will be 
available for public inspection during 
regular work hours at the above 
address. 

SUPPLEMENTARY INFORMATION: FmHA's 
Missouri State Office has prepared a 
draft Natural Resource Management 
Guide. The Guide is a brief document 
describing the major environmental 
standards and review requirements that 
have been promulgated at the Federal 
and State levels and that afi^ect the 
financing of FmHA activities in 
Missouri. The purpose of the meeting is 
to discuss the Guide as well as to 
consider cosments and questions from 
interested parties. Copies of the Guide 
can be obtained by writing or 
telephoning the above contact. 

Any person or organization desiring to 
present formal comments or remarks 
during the meeting should contact 
FmHA in advance, if possible. It will 
also be possible at the start of the 
meeting to make arrangements to speak. 
Time will be available during the 
meeting to Informally present brief, 
general remarks or pose questions. 
Additionally, a 30-day period for the 
submission of written comments will 
follow the meeting. 

Dated: November 19.1984. 

David |. Howe, 

Director, Program Support Staff. 

(FR Doc 84-30805 Filed 11-23-84:8:45 am] 

BILUNQ coot 3410-07-M 


Natural Resource Management Guide; 
Meeting 

AGENCY: Farmers Home Administration, 
USDA. 

ACTION: Notice of meeting. 

SUMMARY: The Farmers Home 
Administration (FmHA) State Office 
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located in Richmond. Virginia, is 
announcing a public information 
meeting to discuss its draft Natural 
Resource Management Guide. 

OATES: Meeting on December 20,1984. 

2:00 p.m. to 4:00 p.m. 

Comments must be received no later 
than january 19,1985. 

addresses: Meeting location at ASCA 
Conference Room, 7th Floor, Federal 
Building. Richmond, Virginia. 

Written comments and further 
information will be addressed to; State 
Director. FmHA, Post Office Box 10106, 
Richmond, Virginia 23240 (804-771- 
2723). 

All written comments will be 
available for public inspection during 
regular work hours at the above 
address. 

SUPPtEMENTARY INFORMATION: FmliA*S 
Virginia State Office has prepared a 
draft Natural Resource Management 
Guide. The Guide is a brief document 
describing the major environmental 
standards and review requirements that 
have been promulgated at the Federal 
and State levels and that affect the 
financing of FmHA activities in Vii-giiiia. 
The purpose of the meeting is to discuss 
the Guide as well as to consider 
comments and questions from interested 
parties. Copies of the Guide can be 
obtained by writing or telephoning the 
above contact. 

Any person or organization desiring to 
present formal comments or remarks 
during the meeting should contact 
FmHA in advance, if possible. It will 
also be possible at the start of the 
meeting to make arrangements to speak. 
Time will be available during the 
meeting to informally present brief, 
general remarks or pose questions. 
Additionally, a 30-day period for the 
submission of written comments will 
follow the meeting. 

Dated: November 19,1984. 

David). Howe, 

Director, Program Support Staff. 

|FR Doc 64-30606 Fll*d 11-2^-64; 8.45 afn| 

BiaiHO CODE 341(M>7-«I 


CIVIL AERONAUTICS BOARD 

Announcement of Proposed Collection 
of Information Under the Provisions of 
the Paperwork Reduction Act (44 
U.S.C. 35) 

Agency clearance officer from whom 
a copy of the collection of information 
and supporting documents is available: 
Robin A. Caldwell (202) 673-5922. 


Amendment 

Title of the Collection of Information; 
Carrier-Owned Computer Reser\^ation 
Systems. 

Agency Form Number; None. 

How Often the Collection of 
Information Must Be Filed; Information 
is to be disclosed upon request. 

Who is Asked or Required to Report: 
Air carriers that operate computer 
reservation systems. 

Estimate of Number of Annual 
Responses; 240. 

Estimate of Number of Annual Hours 
Needed to Complete the Collection of 
Information: 60. 

Robin A. Caldwell. 

Chief, Information Management Division, 
Office of Comptroller. 

November 14.1984. 

IFR Doc. 84-30687 Filed 11-23-84; 8:45 ain| 

BILUNO CODE 632(M)1-M 


Form 298-A; Air Taxi Operator and 
Commuter Air Carrier Registration and 
Amendments Under Part 298 of the 
Economic Regulations of the Civil 
Aeronautics Board 

AGENCY: Civil Aeronautics Board. 

action: Notice of Proposed Collection of 
Information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 35). 

summary: The Civil Aeronautics Board 
is requesting the Office of Management 
and Budget’s approval of the extension 
of CAB Form 29^A, Air Taxi Operator 
and Commuter Air Carrier Registration 
and Amendments under Part 298 of the 
Economic Regulations of the Civil 
Aeronautics Board. 

date: November 14,1984. 

FOR FURTHER INFORMATION CONTACT: 

Patricia T. Szrom. Chief. Special 
Authorities Division, Bureau of 
Domestic Aviation. Civil Aeronautics 
Board. 1825 Connecticut Avenue, NW., 
Washington. D.C. 20428 (202) 673-5088. 

SUPPLEMENTARY INFORMATION: Agency 
Clearance Officer from Whom a copy of 
the Information Collection and 
Supporting Documents is available; 
Robin A. Caldwell (202) 673-5922. 

How often the Collection of 
Information Must Be Filed: On occasion. 

Who is Asked or Required to File: Air 
taxi operators and commuter air ^ 
carriers. 

Estimate of Number of Annual 
Responses: 2,400. 


Estimate of Number of Annual Hours 
Needed to Complete the Collection of 
Information: 1,200. 

Phyllis T. Kaylor, 

Secretory. 

(FR Doc 64-30809 Filed 11-23-84:8:45 ami 
BILLING CODE 832(M)1-M 


(Docket 42224 and 42254] 

Complaint of Frontier Holdings Inc., 
Against Continental Air Lines, Inc., and 
Complaint of Western Air Lines, Inc., 
Against Continental Air Lines, Inc.,; 
Cancellation of Prehearing Conference 

Notice is hereby given that the 
prehearing conference in the above- 
entitled proceeding which had been 
scheduled to be held before the 
undersigned Chief Administrative Law 
Judge on November 23.1984, is hereby 
cancelled. 

Dated at Washington. D.C.. November 19. 
1984. 

Elias C. Rodriguez, 

Chief Administrative Law fudge. 

|FR Doc. 64-30688 Filed 11-23-64: 8:45 am) 

BILLING CODE 8320-4)1-41 


(Docket 42603] 

Houston-London Case; Hearing 

Notice is hereby given that a hearing 
in the above-entitled matter will 
commence on December 10.1984, at 
10:00 a.m. (local time) in Room 1027, 
1825 Connecticut Avenue, NW.. 
Washington. D.C., before the 
undersigned administrative law judge. 

Dated at Washington. D.C.. November 15, 
1984. 

John M. Vittone, 

Administrati ve Law fudge. 

|FR Doc 84-30666 Filed 11-23-84:8:45 am) 

BILUNG CODE 8320-01-41 


(Docket 42291] 

Royalcoach Airlines; Fitness 
Investigation; Prehearing Conference 

Notice is hereby given that a 
prehearing conference in the above- 
entitled matter will be be held on 
November 27.1984 at 9:30 a.m. (local 
time) in Room 1027, Universal Bulding, 
1825 Connecticut Avenue, NW., 
Washington. D.C.. before the 
undersigned. 

Dated at Washington. D.C.. November 14. 
1984. 

Elias C. Rodriguez. 

Chief Administrative Law fudge. 

(FR Doc 84-30688 Filed 11-23-84:8:45 am) 

BILUNO CODE 8320-01-41 
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Applications for Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits Filed: Week Ended 

November 9, 1984 


Subpart Q Applicatioos 

The due dale for answers conforming application, or motions to modify scope are set forth below for each appUcalion. 
fallowing the answer period the Board may process the application by expedited procedures. Such procedures may consist of 
the adoption of a show>cause order, a tentative order, or in appropnate cases a final order without further proceedings. 


0«le Med 


Docket 

No. 


Oescnpttoo 


Nov 7. 1964 ... 


Nov 0. 1964. 


Do...... 


Do 


42610 


42614 


42616 

42S04 

42542 

42543 


North Canada Air Ltd. d/b/o Norcanaif. c/o WX.R. Fteld. Hangar 3. Mobile 3. Saskatoon. Saskalcheww. Canada STL 5X4. 

Apphcen^ of North Canada Aa Ltd d/b/a Norcanair pursuant to section 402 of the Act and Subpart O of the Board’s Procad««l Ra^iabona raquests i 
toraign « earner perrraf allowing scherMed air service tor the transportation of passengers, IretghL express, end mail as required between Canada and tha 
United States of America and m particular, between Regina. Saskatchewan. Canada, and Mmneapolis/St Paul, Minnesota. U SA. 

Answers may be filed by December 5. 1964. 

Barrow Ar. Inc., c/o Bin Miller. Bill Miiier Associates. Smte 301. 1341 G SfreeL NW.. Waahinglon. DC. 20005 

Application of Barrow Aa, Inc, pursuant to section 401 of the Act and Subpart O of the Board s Procedural Regulaiions applies tor a certrficate of pubic 
convenience and necessity lor an indefimte term to engage m unrestricted mterstate air transportation of parsons, property and m«l wittsn the Stale oi 
Alaska between and among the terminal point Atqasufc. Alaska the three mtermadiate pomts hated m Extubrt B (Proposed Servica Area) and the termiw 
pomt Wam wnght Alaska. 

Confomwig Appkcationa. Motions to Modify Scope and Answers may be Wed by December 7. 1964 

Caicos Caribbean Amvays Limrted. c/o Howard B Srtiefberg. 1489 Cham Bridge Road. Suite 202. McLean. Vir^ma 22l0l 

Appbeabon of Caicos Caribbean Aaways Limited pursuant to section 402 of the Act and Sobpari O of the Board’s Procedural Regulations requests a fbreiw w 
umer perrmi to engage in transportation of property and mai in non-schedulad and charier operations between the tarrmnal poml or pomts in the Twks 4 
Caicoa Islands and the (xyterminaf points Ft Lauderdale and Miarm. Florida. 

Answers may be Wad by December 7. 1984. 

Niamne Air Taxi, Inc, c/o B41 Miller. Bil MUler Assoctales. Smle 301. 1341 G Street NW.. WSshmgton. DC. 20005. 

Supplemental Material to the Application ol Uiamna Aa Taxi. Inc, tor a certificate of pubkc convenierKa and nacessdy tor mterstale air banspodstxxi 

Answers may be Wed by December 3. 1964. 

Pegaaus Airlines, inc^ c/o Moms R. Garfinkle. GaHond. Kharaseb. Morse 6 Garfinkle. 1054 Thaly-firsi Street. NW., WasNngton. DC. 20007 


Nov 9. 1964_ 


42526 


64-10-99 wtm respect to the Application of Pegasus Airlines. Inc tor a certificale of pubkc convemenca anJ necessity under seclon 
40l(dMl) to engage m mterstate/overseas and foreign scheduled air iransportaboa 
Answers may be Wed by December 3. 1964. 

Turks Air Limrted. c/o Thomas Conlon. Tigefl & Roberts. Suite 770. 600 Marytend Avenue. SW. Washmgton, DC. 20024. 

Amendment Na 1 to the Appkcalton of Turks Aa Umrted tor a Foreign Aa Carrier Permit. (Addrtionel informalion) 

Answers may be Mad by December 7. 1984. 


Phyllis T. Kaylor, 

Secretary. 

|FR Doc. 84-30000 Filed 11-23-84; 8;45 aai| 
BILLING CODE 832<M)1-M 


COMMISSION ON CIVIL RIGHTS 

Maryland Advisory Committee; United 
States Commission on Civil Rights 
Agenda and Notice of Public Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Maryland Advisory 
Committee to the Commission will 
convene at 6:00 p.m. and will end at 9:00 
p.m., on December 18.1984, at the 
Baltimore Human Relations 
Commission, Conference Room. 100 
North Eutaw Street, Baltimore, 

Maryland 21201. The purposes of the 
meeting are to discuss plans for the 
1984-85 program, update civil rights 
monitoring activities, and develop a 
meeting schedule. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact the 
Mid-Atlantic Regional Office at (202) 
254-6670. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington. D.C., November 20. 
1984. 

John I. Binkley, 

Advisory Committee Management Officer. 

|FR Doc. 84-30643FiM 11-23-84; 845 «ml 
BILLING CODE 833S-01-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 
IA-427-098J 

Anhydrous Sodium Metasiiicate From 
France; Preliminary Results of 
Administrative Review of Antidumping 
Duty Order 

AGENCY: International Trade 
Administration/lmporl Administration, 
Commerce. 

action: Notice of preliminary results of 
administrative review of antidumping 
duty order. 

summary; The Department of 
Commerce has conducted an 
administrative review of antidumping 
duty order on anhydrous sodium 
metasiiicate from France. The Review 


covers the one known exporter of this 
merchandise to the United States and 
the period January 1,1983, through 
December 31,1983. The review indicates 
the existence of no dumping margins 
during the period. 

As a result of the review, the 
Department has preliminarily 
determined not to assess antidumping 
duties on sales during the period. 
Interested parties are invited to 
comment on these preliminary results. 
effective date: November 26.1984. 

FOR FURTHER INFORMATION CONTACT: 
)o.s(j|)h A. F.ir^oor David R. Chapman 
Office of Compliance, International 
Trade Administration. U.S. Department 
of Commerce, Washington, DC 20230: 
telephone: (377-5255/2923. 
SUPPLEMENTARY INFORMATION: 

Background 

On October 31,1984. the Department 
of Commerce ("the Department") 
published in the Federal Register (FR 49 
43733) the final results of its last 
administrative review of the 
antidumping duty order on anhydrous 
sodium metasiiicate from France (46 FR 
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1667, lanuary 7,1981) and announced its 
intent to conduct the next administrative 
review. As required by section 751 of the 
Tariff Act of 1930 (“the Tariff Act“). the 
Department has now conducted that 
administrative review. 

Scope of the Review 

Imports covered by the review are 
shipments of anhydrous sodium 
metasilicate, a crystalline silicate 
(NatSiflb) which is alkaline and readily 
soluble in water. Applications include 
waste paper de-inking, ore flotation, 
bleach stabilization, clay processing, 
medium or heavy duty cleaning, and 
compounding into other detergent 
formulations. Anhydrous sodium 
metasilicate is currently classifiable 
under item 421.3400 of Uie Tariff 
Schedules of the United States 
Annotated. 

The review covers the one known 
exporter of French anhydrous sodium 
metasilicate to the United States, Rhone- 
Poulenc Sj\.. and the period January 1, 
1983, through December 31,1983. 

United States Price 

In calculating United States price the 
Department used purchase price, as 
defined in section 772 of the Tariff Act 
Purchase price was based on the 
packed, delivered price with deductions, 
where applicable, for foreign inland 
freight ocean freight, marine insurance, 
customs duties, customs brokerage 
charges, and wharfage. No other 
adjustments were claimed or allowed. 

Foreign Market Value 

In calculating foreign market value the 
Department used home market price, as 
defined in section 773 of the Tariff Act, 
since sufficient quantities of such or 
similar merchandise were sold in the 
home market to provide a basis for 
comparison. Home market price was 
based on the packed, deliverd price with 
adjustments, where applicable, for 
foreign inland freight, and differences in 
packing and credit costs. No other 
adjustments were claimed or allowed 

Preliminajry Results of the Review 

As a result of our comparison of 
United States price to foreign market 
value, we preliminarily determine that 
no dumping margins exist for Rhone- 
Poulenc S.A. for the period January 1, 
1983. through December 31,1983. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 45 
days after the date of publication or the 


first workday thereafter. Any request for 
an administrative protective order must 
be made no later than 5 days after the 
date of publication. The Department will 
publish the final results of the 
administrative review including the 
results of its analysis of any such 
comments or hearina. 

The Department shall instruct the 
Customs Service not to assess dumping 
duties on all appropriate entries. 

Further, the Department shall not 
require a cash deposit of estimated 
antidumping duties, as provided for in 
section 353.48(b) of the Commerce 
Regulations, on any shipments of French 
anhydrous sodium metasilicate entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 353.53 of the Commerce 
Regulations (19 CFR 353.53). 

Alan F. Holmar, 

Deputy Assistant Secretary for Import 
Administration. 

November 16,1984. 

(FR Doc. M-30eei Piled 8:45 am| 

BILUNO CODE 961(M)8-«I 


IA-122-0201 

Pig Iron From Canada; Preliminary 
Results of Administrative Review of 
Antidumping Finding and Intent To 
Revoke in Part 

AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 

action: Notice of preliminary results of 
administrative review of antidumping 
finding and intent to revoke in part. 

SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the 
antidumping finding on pig iron from 
Canada. The review covers the six 
known manufacturers and/or exporters 
of this merchandise to the United Slates 
and generally the period July 1,1982, 
through June 30.1983. The review 
indicates the existence of no dumping 
margins during the period of review. 

As a result of the review, the 
Department has preliminarily 
determined not to assess dumping duties 
on sales during the period of review. 

The Departrment intends to revoke the 
finding with respect to Canadian pig 
iron manufactured and exported by 
Stelco, Inc. 

Interested parties are invtied to 
comment on these preliminary results 
and intent to revoke in part. 


EFFECTIVE DATE: November 26.1984. 

FOR FURTHER INFORMATION CONTACT: 

Mary Helen Askins or Robert J. 
Marenick, Office of Compliance, 
International Trade Administration. U.S. 
Department of Commerce, Washington, 
D.C. 20230; telephone: (202) 377-1130/ 
5255. 

SUPPLEMENTARY INFORMATION:. 
Background 

On October 17,1983, the Department 
of Commerce (‘The Department”) 
published in the Federal Register (48 FR 
47041) a tentative determination to 
revoke in part the antidumping finding 
on pig iron from Canada (36 FR 13780. 
July 24,1971). On September 26,1983, 
the Department published in the Federal 
Register (48 FR 43704) the final results of 
its last administrative review of the 
antidumping finding and announced its 
intent to conduct the next administrative 
review. As required by section 751 of the 
Tariff Act of 1930 (“the Tariff Act”), the 
Department has now conducted that 
administrative review. 

Scope of the Review 

Imports covered by the review are 
shipments of pig iron, which is used in 
steel production and in the iron foundry 
industry for making iron castings such 
as pipe, automobile castings, and 
machine parts. Such merchandise is 
currently classifiable under items 
606.1300 and 606.1500 of the Tariff 
Schedules of the United States 
Annotated. 

The review covers the six known 
manufacturers and/or exporters of 
Canadian pig iron to the United States 
and generally the period July 1,1982, 
through June 30,1983. 

Three firms did not ship Canadian pig 
iron to the United States during the 
period. The estimated antidumping 
duties cash deposit rates for those firms 
will be the most recent rate for each 
firm. 

United States Price 

In calculating United States price the 
Department used purchase price, as 
defined in section 772 of the Tariff Act. 
Purchase price was based on the f.o.b. 
mill price. No adjustments were claimed 
or allowed. 

Foreign Market Value 

In calculating foreign market value the 
Department used home market price, as 
defined in section 773 of the Tariff Act. 
since sufficient quantities of such or 
similar merchandise were sold in the 
home market to be used as a basis of 
comparison. Home market price was 
based on the f.o.b. mill price. We denied 
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tt claimed adjustment for freight 
equalization because the expense was 
not included in the home market price. 
No other adjustments were claimed or 
allowed. 

Preliminary Results of the Review and 
Intent To Revoke in Part 

As a result of our comparison of 
United States price to foreign market 
value, we preliminary determine that the 
following margins exist: 


Manufacturer/axporter 

Period 

Margin 

(per¬ 

cent) 

Atex Industries Umllad_ 

07/01/62 U> 06/30/ 

' 0 

Aigoma Steel 

83. 

07/01/82 10 06/30/ 

0 

Corporation. Ltd. 

Dofasco Inc ____ 

63. 

07/01/82 to 06/30/ 

0 

PtMlIip Brothers (Canada) 

83. 

07/01/82 to 06/30/ 

• 7.30 

Ltd 

Stelco Inc/Hickman 

83. 

07/01/82 to 06/30/ 

' 0 

Wriiiams (Canada. Ltd. 
Stelco kic .,. 

83. 

07/01/82 to 10/17/ 

0 


83 



' No shipnients during the pernxi 


As a result of our review we intend to 
revoke the finding on pig iron from 
Canada with respect to merchandise 
manufactured and exported to the 
United States by Stelco, Inc. Stelco had 
de minimis margins during the period 
July 1.1981. through June 30,1982, and 
made all sales at not less than fair value 
during the period July 1.1982. through 
October 17.1983, the date of our 
tentative determination to revoke in part 
with regard to Stelco. As provided for in 
§ 353.54(e] of the Commerce 
Regulations, Stelco has agreed in writing 
to an immediate suspension of 
liquidation and reinstatement in the 
finding under circumstances as specified 
in the written agreement. If the finding is 
revoked with respect to Stelco. it shall 
apply to all unliquidated entries of pig 
iron manufactured and exported to the 
United States by Stelco. Inc. and 
entered, or withdrawn from warehouse, 
for consumption on or after October 17, 
1983. 

interested parties may submit written 
comments on these preliminary results 
and intent to revoke in part within 30 
days of the date of publication of this 
notice and may request disclosure and/ 
or a hearing within 10 days of the date 
of publication. Any hearing, if requested, 
will be held 45 days after the date of 
publication or the first workday 
thereafter. Any request for an 
administrative protective order must be 
made no later than 5 days after the dale 
of publication. The Department will 
publish the final results of the 
administrafive review including the 
results of its analysis of any such 
comments or hearing. 


The Department shall intruct the 
Customs Service not to assess 
antidumping duties on all appropriate 
entries. 

Further, as provided for in § 353.48(b) 
of the Commerce Regulations, a cash 
deposit of estimated antidumping duties 
based on the above margins shall be 
required for those firms. We shall not 
require a cash deposit for any future 
entries from a new exporter not covered 
in this or prior administrative reviews, 
whose first shipments occurred after 
October 17,1983L and who is unrelated 
to any reviewed firm. These deposit 
requirements are effective for all 
shipments of Canadian pig iron entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
administrative review. 

This administrative review, intent to 
revoke in part, and notice are in 
accordance with sections 751(a)(1) and 
(c) of the Tariff Act (19 U.S.C. 1675(a)(1). 
(c)) and §§ 353,53 and 353.54 of the 
Commerce Regulations (19 CFR 353.53. 
353.54). 

Alan F. Iloimer, 

Deputy Assistant Secretary for Import 
Administration. 

November 16.1984. 

ire Dor.. 84-J0K;9 Filed ll-23-«4; 8:45 iim| 

BILLING CODE 3510-OS-M 


lA-588-0461 

Polychloroprene Rubber From Japan; 
Final Results of Administrative Review 
of Antidumping Finding 

agency: International Trade 
Administration/Import Administration, 
Commerce. 

action: Notice of Final Results of 
Administrative Review of Antidumping 
Finding. 

^ - - - 

summary: On September 12,1984, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping finding on 
polychloroprene rubber from Japan. The 
review covers the six known 
manufacturers and/or exporters of this 
merchandise to the United Slates and 
the period December 1.1982, through 
November 30.1983. 

We gave interested parties an 
opportunity to submit oral or written 
comments on the preliminary results. 

We received no comments. Based on our 
analysis, the final results of review are 
unchanged from those presented in our 
preliminary results of review. 

EFFECTIVE DATE: November 26.1984, 


FOR FURTHER INFORMATION CONTACT: 

Phyllis Derrick or John Kugelman, Office 
of Compliance, International Trade 
Administration, U.S. Department of 
Commerce. Washington. D.C. 20230: 
telephone: (202) 377-3601. 
SUPPLEMENTARY INFORMATION: 

Background 

On September 12,1984, the 
Department of Commerce (“the 
Department”) published in the Federal 
Register (49 HR 35820) the preliminary 
results of its last administrative review 
of the antidumping finding on 
polychloroprene rubber from Japan (38 
FR 35393, December 6.1973). The 
Department has now completed that 
administrative review in accordance 
with section 751 of the Tariff Act of 1930 
(“the Tariff Act”). 

Scope of the Review 

Imports covered by the review are 
shipments of polychloroprene rubber, an 
oil resistant synthetic rubber also 
known as polymerized chlorobutadiene 
or neoprene, currently classifiable under 
items 446.1521 and 446.2000 of the Tariff 
Schedules of the United States 
Annotated. The review covers the six 
known Japanese manufacturers and/or 
exporters of this merchandize to the 
United States and the period December 
1.1982, through November 30.1983. 

Final Results of Review 

We gave interested parties an 
opportunity to comment on the 
preliminary results. The Department 
received no written comments or 
requests for a hearing. Based on our 
analysis, the final results of our review 
are the same as those presented in the 
preliminary results of review, and we 
determine that the following margins 
exist for the period December 1,1982. 
through November 30,1983: 


Manulaciuref/expoftef 


Margin 

(pflfcenij 


DeriKi Kagaku Kogyo, K.K __. 

Denki Kagaku Kogyo. K.K./Koal Sartgyo Co.. Ltd., 
Mitsui Bussan K.K .... 


•0 

•55 

•0 


Showa Neoprana, K.K. ..........____ 

Show! Neoprena, K.K./Hoai Sar>gyo Co., Ltd ........ 

Suzugo Corporation ... 

Toyo Soda Manufacturing Co., Ltd............ . 

Toyo Soda Manufacturing Co.. Lid./Hoai Sangyo 
Col.. Ltd ___ 


0 

*0 

•55 

•0 

*0 


• No shipments during the period. 


The Department shall instruct the 
Customs Service not to assess dumping 
duties on all appropriate entries. 

Further, as provided for by § 353.48(b| 
of the Commerce Regulations, a cash 
deposit of estimated antidumping duties 
based upon the above margins shall be 
required on future shipments from these 
firms. The Department shall not require 
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a cash deposit of estimated antidumping 
duties for future entries from a new 
exporter not covered in this or prior 
reviews, whose first shipments of 
polychloroprene rubber occurred after 
November 30,1983 and who is unrelated 
to any reviewed firm. These deposit 
requirements are effective for all 
shipments of Japanese polychloroprene 
rubber entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice. 
These deposit requirements shall remain 
in effect until publication of the final 
results of the next administrative 
review. 

The Department encourages 
interested parties to review the public 
record and submit applications for 
protective orders as early as possible 
after the Department's receipt of the 
requested information. 

This administration review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 353.53 of the Commerce 
Regulations (19 CFR 353.53). 

.^lan F. Holmer, 

Deputy Assistant Secretary for Import 

Administration 

November 15.1984. 

IFR Ooc. 84-30ea0 Rled 11>23-«4; &45 uni 
BILUNQ CODE 3510-OS-M 


(A-469-404J 

Potassium Chloride From Spain; 
Termination of Antidumping Duty 
investigation 

agency: International Trade 
Administration. Import Administration, 
Commerce. 
action: Notice. 

summary: On November 8,1984, 
counsel for AMAX Chemicals, Inc. and 
Kerr-McGee Chemical Corporation 
withdrew their antidumping petition, 
filed on March 29.1984. on potassium 
chloride from Spain. Based on the 
withdrawal, we are terminating the 
antidumping investigation. 
effective date: November 8.1984. 
for further information CONTACr. 
Charles E. Wilson, Office of 
Investigation. Import Administration. 
International Trade Administration, U.S. 
Department of Commerce. 14th Street 
and Constitution Avenue. NW., 
Washington. D.C. 20230. telephone: (202) 
377-5288. 

SUPPLEMENTARY INFORMATION: 

Case History 

On March 29,1984. we received a 
petition filed by AMAX Chemicals Inc.. 
Lakeland. Florida, and Kerr-McGee 


Chemical Corporation, Oklahoma City, 
Oklahoma, on behalf of the U.S. 
producers of potassium chloride who 
represent a major portion of that 
industry. In compliance with the filing 
requirements of § 353.36 of our 
regulations (19 CFR 353.36), the petition 
alleges that imports of the subject 
merchandise from Spain are being, or 
are likely to be sold in the United States 
at less than fair value within the 
meaning of section 731 of the Act. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds upon which to initiate an 
antidumping investigation. We notified 
the ITC of our action and inititated such 
an investigation on April 18.1984 (49 FR 
18005). On May 14,1984. the ITC 
determined that there is a reasonable 
indication that imports of potassium 
chloride from Spain are materially 
injuring a U.S. industry (49 FR 21813). 

We presented a questionnaire 
concerning the allegations to Comercial 
de Potasas. S.A., (COPSA), the only 
known Spanish exporter of potassium 
chloride, in Madrid, on May 7,1984, and 
Yequested a response by June 6.1984. On 
June 14,1984 we received a response 
from COPSA. Additional information 
was received on July 10.1984, Based on 
information contained in the response 
we preliminarily determined that 
potassium chloride from Spain was 
being sold in the United States at less 
than fair value (49 FR 35848). The 
estimated weighted-average margin was 
43.65 percent. In accordance with 
section 773(a) of the Act, we conducted 
a verification of the correctness of the 
response through examination of source 
documents on September 11.1984. in 
New York. N.Y. and on September 24 
through September 26.1984 in Madrid. 
Spain. 

Our notice of preliminary 
determination provided interested 
parties an opportunity to submit views 
orally and in writing. We did not hold a 
public hearing, because none of the 
interested parties requested a hearing. 

Scope of Investigation 

The product covered by this 
investigation is potassium chloride, 
currently provided for under item 
480.5000 of the Tariff Schedules of the 
United States Annotated. Since COPSA 
is the sole Spanish exporter of this 
merchandise we limited our 
investigation to this one firm. We 
investigated 100 percent of sales of this 
merchandise by COPSA to the United 
States during the period October 1,1983, 
through March 31.1984. 


Withdrawal of Petition 

On November 8,1984, counsel for 
petitioners notified us that they were 
withdrawing their petition, and 
requested that the investigation be 
terminated. Under section 734(a] of the 
Act. upon withdrawal of a petition, the 
administering authority may terminate 
an investigation after giving notice to all 
parties to the investigation. We have 
notified all parties to the investigation of 
petitioners’ withdrawal and our 
intention to terminate, and we have 
consulted with the International Trade 
Commission. We have determined that 
termination of this case is in the public 
interest. 

For these reasons, we are terminating 
our investigation of potassium chloride 
from Spain. 

Dated: November 16.1964. 

Alan F. Holmer. 

Deputy Assistant Secretary for Import 
A dministration. 

(FR Doa 84-d0eA2 Rl«d 5:45 tin) 

BILUNO CODE 3S10-06-M 


National Oceanic and Atmospheric 
Administration 

International Whaling Commission; 
Meetings 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of meetings. 

SUMMARY: NOAA makes use of an 
Interagency Committee to assist in 
preparing for meetings of the 
International Whaling Commission 
(IWC). This notice sets forth guidelines 
for participation on the Committee and a 
tentative schedule of meetings and other 
important dates. 

DATE: November 26.1984. 

FOR FURTHER INFORMATION CONTACT: 
Becky Rootes or Dean Swanson. Office 
of International Fisheries, National 
Marine Fisheries Service, Department of 
Commerce. Washington. D.C. 20235. 
Phone: (202) 634-7303. 

SUPPLEMENTARY INFORMATION: The 
Secretary of Commerce is charged with 
the responsibility of discharging the 
obligations of the United States under 
the International Convention for the 
Regulation of Whaling, 1946. This 
authority has been delegated to the 
Administrator of NOAA. The U.S. 
Commissioner to the IWC has primary 
responsibility with the Secretary of 
State for the preparation and negotiation 
of United States positions on 
international i.ssues concerning whaling 
and for all matters involving the IWC. 
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He is assisted by the Department of the 
Interior, the Marine Mammal 
Commission, and other Interested 
agencies. 

Each year NOAA conducts a series of 
meetings and other actions to prepare 
for the annual meeting of the IWC which 
is held in the summer. The major 
purpose of the preparatory meetings is 
to provide for participation in the 
development of policy by members of 
the public and non-govemmental 
organizations interested in whale 
conservation. NOAA believes that this 
participation is important for the 
effective development and 
implementation of United States policy 
concerning whaling, and such 
participation is and shall continue to be 
a prerequisite to the establishment of 
United States negotiating positions for 
IWC meetings. 

Because the meetings discuss United 
States negotiating positions, the 
substance of the meetings must be kept 
confidential. For example, proposed 
positions papers that may be circulated 
at a meeting for discussion cannot be 
removed from the meeting site and must 
be collected at the close of each 
meeting. 

Any United States citizen with an 
identifiable interest in United States 
whale conservation policy may 
participate, but NOAA reserves the 
authority to inquire about the interests 
of any person who appears at a meeting 
and to determine the appropriateness of 
that person's participation. Persons who 
represent foreign interests may not 
attend. These stringent measures are 
necessary to protect the confidentiality 
of United States negotiating positions 
and are a necessary basis for the 
relatively open process of preparing for 
IWC meetings that characterizes current 
practice. 

The tentative schedule of meetings, 
including those of the IWC and 
deadlines for the preparation of position 
papers during 1985 is as follows: 

March 1 —Interagency Committee 
Meeting to initiate preparations for the 
July IWC meetings. Any subcommittees 
that may be required to address specific 
issues will be constituted. Interested 
persons who are unable to attend are 
welcome to submit comments and 
recommendations to the U.S. 
Commissioner for consideration at the 
meeting or anytime thereafter. Such 
submissions should be sent to: Dr. John 
V. Byrne, United States Commissioner to 
the International Whaling Commission, 
Oregon Stae University. Corvallis, 
Oregon 97331, with a copy to Becky 
Rootes or Dean Swanson at the address 
above. 


March 25 —Nominations for the 
United States Delegation to the July 
IWC meetings are due to the U.& 
Commissioner. All persons wishing to 
be considered pursuant to the U.S. 
Commissioner's recommendation to the 
Department of State concerning the 
composition of the Delegation should 
ensure that nominations are received by 
this date. Prospective Congressional 
advisors to the Delegatiomshould 
contact the Department of State directly. 

April 22—{approximate date) 
Anticipated Interagency Committee 
meeting following receipt of the 
preliminary agenda for the June IWC 
meetings which is due to be circulated 
by the IWC Secretariat on or before 
April 7. The meeting will review the 
preliminary agenda and proposed 
additions to this agenda, all of which 
will be available at the meeting. The 
date and location for this meetings will 
be confirmed as soon as the preliminary 
agenda is received. 

April 29 —Forward United States 
agenda changes to the IWC Secretariat. 

May 10 —Draft position papers due to 
the U.S. Commissioner. 

May lO-JuIy 14 —Prenegotiations. 

May 17 —Due date for circulation of 
the provisional agenda by the IWC 
Secretariat. This “second draff of the 
agenda reflects any additions submitted 
by member countries and stands until 
considered by the Commission at the 
opening session of its Annual Meeting. 

June 14 —Revised position papers due 
to the U.S. Commissioner. 

June 26 —Final Interagency Committee 
Meeting to consider United States 
position papers and discuss 
arrangements for the Delegation's work. 

June 29-JuIy 10 —Annual Meeting of 
the Scientific Committee. Bournemouth, 
U.K. 

July 11-13 —^Technical Committee 
subcommittee and working group 
meetings (on aboriginal subsistence 
need for whaling, infractions, humane 
killing, and such other meetings as may 
be scheduled], and preliminary meetings 
of the Finance and Administration 
Committee. 

July 14 —Meeting of the United States 
Delegation, site to be determined, 
Bournemouth. U.K. 

July 15-19 —37th Annual Meeting of 
the IWC, Bournemouth, U.K. Persons 
who would like to be included in these 
meetings may contact Becky Roots or 
Dean Swanson at the address or 
telephone number provided above to 
obtain meeting times and locations. 


Dated: November 19.1984. 

William G. Gordon, 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

{FR Doc. 64-30854 Piled 11-23-64: 8:45 am) 
BItUNQ COOC 3610*22-11 


National Technical Information 
Service 

Intent To Grant Exclusive Patent 
License; Cetus Corp. 

The National Technical Information 
Service (NTIS), U.S. Department of 
Commerce, intends to grant to Cetus 
Corporation, having an office in 
Emeryville, California 94608, an 
exclusive right to practice the inventions 
embodied in U.S. Patents No. 4,356,117, 
No. 4,359.457, No. 4,397.843 and No. 
4,440,747 and U.S. Patent Applications 
Serial No. 6-350,222, Serial No. 6-399,257 
and Serial No. 6-456,401 all relating 
Ricin Anti T-Cell Monoclonal Antibody 
Conjugates. The patent rights in these 
inventions are being assigned to the 
United States of America, as 
represented by the Secretary of 
Commerce. 

The proposed exclusive license will 
be royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 209 
and 41 CFR 101-4.1. The proposed 
license may be granted unless, within 
sixty days from the date of this 
publish^ Notice. NTIS receives written 
evidence and argument which 
establishes that the grant of the 
proposed license would not serve the 
public interest 

Inquiries, comments and other 
materials relating to the proposed 
license must be submitted to the Office 
of Federal Patent Licensing, NTIS. Box 
1423, Springfield, VA 22151. 

Douglas |. Campion, 

Office of Federal Patent Licensings U.S. 
Department of Commerce, National Technical 
Information ^rvice. 

fPR Doc 84-30666 FSIocl 11-33-64; 6:46 am) 

BILLING CODE 3510-04-61 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Adjusting the Import Limit for Certain 
Cotton Textile Products From the 
People's Republic of China 

November 20,1984. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA) under the authority 
contained in E.0.11651 of March 3.1972, 
as amended, has issued the directive 
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published below to the Commissioner of 
Customs to be effective on November 
27,1984. For further information contact 
Jane Corwin, International Trade 
Specialist (202/377-4212). 

Background 

A CITA directive establishing import 
limits for specified categories of cotton, 
wool and man-made fiber textile 
products, including Category 347/348, 
produced or manufactured in the 
People’s Republic of China, and 
exported during the twelve-month 
period which began on January 1.1984, 
was published in the Federal Register on 
December 22.1983 (48 FR 50626). Under 
the terms of the Bilateral Cotton, Wool 
and Man-Made Fiber Textile Agreement 
of August 19.1983, and following 
agreement in consultations, 
carryforward in the amount of 91,798 
dozen is being applied to the 1984 
agreement year limit for this category. 
The amount of carryforward used this 
year will be deducted from the limit 
established for Category 347/348 in 1985. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709), as 
amended on April 7,1983 (48 FR 15175), 
May 3,1983 (48 FR 19924), December 14, 

1983 (48 FR 55607), December 30,1983 
(48 FR 57584), April 4.1984 (49 FR 
13397), June 28,1984 (49 FR 26622), July 
16.1984 (49 FR 28754), and November 9, 

1984 (49 FR 44782). 

Waller C, Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements, 

November 20,1984. 

Oinunittee for the Implementation of Textile 
Agreements 

Commissioner of Customs, 

Oi^portment of the Treasury, Washington, 

D.C. 

Dear Mr. Commissionen This directive 
further amends, but does not cancel, the 
directive of December 19.1983 from tlie 
Chairman of the Committee for the 
Implementation of Textile Agreements which 
established levels or restraint for certain 
specified categories of cotton and man-made 
fiber textile products, produced or 
manufactured in the People's Republic of 
China and exported during 1984. 

Effective on November 27,1984, the 
directive of December 19,1983 is hereby 
further amended to adjust the previously 
established level of restraint for Category 
347/348 to 2,619,547 dozen * * under the 
Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of August 19.1983.* 


* The level has not been adjusted to account for 
®ny imports exported after December 31.19B3, 

* Ihe Agrc-ement provides, in part, that (a) with 
toe exception of Category 315. any specific limit 
•uay be exceeded by not more than 5 percent of its 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553. 

Sincerely, 

Walter C. Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements, 

(FR Doc. 94-30aS4 Filed 11-2:^; 8:45 am) 

BILUMQ CODE 36ia>OA-M 


Adjusting Import Restraint Limits for 
Certain Cotton, Wool and Man-Made 
Fiber Textile Products Produced or 
Manufactured In Mexico 

November 20,1984. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.0.11651 of March 3.1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on November 
27,1984. For further information contact 
Ann Fields. International Trade 
Specialist (202) 377-4212. 

Background 

The Governments of the United States 
and Mexico have exchanged notes 
amending their Bilateral Cotton, Wool 
and Man-Made Fiber Textile Agreement 
of February 26,1979, as extended, to 
establish new designated consultation 
levels for Categories 433, 443, and 604 
and amend the specific limits for 
trousers in Categories 347/348 and 647/ 
648, produced or manufactured In 
Mexico and exported during the twelve- 
month period which began on January 1, 
1984. The letter published below to the 
Commissioner of Customs makes the 
foregoing adjustments under the terms 
of the amended bilateral agreement. The 
limits for Category 347/348 and its 
sublimits are being further adjusted to 
include flexibility in the form of 
carryover, partial carryforward and 
swing, increasing the overall limit to 
1,046,392 dozen and each of the 
sublimits to 629,143 dozen. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709), as 
amended on April 7,1983 (48 FR 15175), 
May 3,1983 (48 FR 19924). December 14, 
1983 (48 FR 55607), December 30,1983 


square yards equivalent total, provided that the 
amount of the increase is compensated for by an 
equivalent square yard equivalent decrease in one 
or more other specific limits in that agreement yean 
(b) the specific limits for certain categories may be 
increased for carryforward, and (c) administrative 
arrangements or adjustments may be made to 
resolve minor problems arising in the 
implementation of the agreement 


(48 FR 57584), April 4.1984 (49 FR 
13397), June 28.1984 (49 FR 26622), and 
July 16,1984 (49 FR 28754). 

Walter C. I.enaban, 

Chairman, Committee for the implementation 
of Textile Agreements. 

November 20,1984. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. 

Dejmrtment of the Treasury, 

Washington, D.C. 

Dear Mr. Commissioner; This directive 
further amends, but does not cancel, the 
directive of December 9,1983. as amended, 
from the Chairman of the Committee for the 
implementation of Textile Agreements, which 
established restraint limits for certain cotton, 
wool and man-made fiber textile products, 
produced or manufactured in Mexico and 
exporting during 1984. 

Effective on November 27.1984, the 
directive of December 9,1983, as amended, is 
hereby further amended to include the 
following adjusted restraint limits for the 
indicated categories: 


Category 

Adjusted l2-monlh restraint limits * 

347/346. 

1.046,212 dozen of which not more than 
829.143 dozen shall ba in Category 347 
artd not more than 629.143 dozen shall be 
In Category 348. 

443. 

5.000 dozoa 

647/646. 

1.386.200' dozen of which not more than 
831.720 dozen shall ba in Category 647 
and not more than 631,720 dozen shaU bo 
tn Category 646. 


* The restraim Kmrts have not been adjusted to account for 
imports exported after December 31. 1963. 


Also effective on November 27,1984. the 
directive of December 9,1983 is further 
amended to establish the following restraint 
limits for wool and man-made fiber textiles 
and textile products in Categories 433 and 
604, produced or manufactui^ in Mexico and 
exported during 1984; 


Category 

12-month restraint limil * 

433_..... 

9.000 dozen. 

3,950 000 pounds at which rtot more than 

fru 


1.000,000 pounds shaU bo in TSUSA 
310.5049. 


* Tbo restraint limits have not been adjusted to account tor 
imports exported after December 31. 1963. 


Textile products in Categories 433 and 604 
pt.* which have been exported to the United 
States prior to January 1.1984 shall not be 
subject to this directive. 

Textile products in Categories 433 and 604 
pt.* which have been released from llie 
custody of the U.S. Customs Service under 
the provisions of 19 U.S.C 1448(b) or 1484 
(a)(1)(A) prior to the effective date of this 
directive shall not be denied entry under this 
directive. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions full within the foreign affairs 


> In Category 664, all T.S.U.S.A. numbers except 
3l0.S04a 
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exception lo the rulemaking provisions of 5 
U.S.C 533. 

Sincerely, 

Walter C. Lenahan, 

Chairman, Committee for the implementation 
of Textile Agreements. 

|FR Ooc. S4-30ee3 Filed 11-23-S4; 8:45 am} 

BILLIMO CODE SS10-OR-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 

Procurement List 1985; Establishment; 
Correction 

In FR Doc. 84-27673 appearing at page 
41195 in the issue for Friday, October 19, 
1984. make the following corrections: 

1. On page 41200. first column, under 
CLASS 7510. Binder, Looseleaf, Three 
Ring (fB). the second line reading ‘7510- 
00-889-3494" should read under "Binder. 
Looseleaf. Three Ring (SH)". 

2. On page 41203, first column, under 
CLASS 8105, Coin Bags, delete the fifth 
and sixth line reading "8105-00-NSH- 
0007 50% of Gov’t requirements". 

3. On page 41205, third column, under 
U.S. Postal Service Items, Pocket. 
Imitation Leather reading "(IB)’* should 
read "(SH)’’: 

4. On page 41209. first column, mid¬ 
way down under Smithsonian 
Institution, third line should read ‘Till 
North Capitol Street. NE.’*. 

5. On page 41209. second column, the 
tenth line from the bottom, should read 
"400 7th Street SW.. Washington. D.C.". 
C. W. Fletcher. 

Executive Director. 

|FR Doc. 84-30851 11-23-414: 8:45 <im| 

BILUNQ CODE 6820-33-M 


Procurement Ust 1985; Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Additions to Procurement List. 

summary: This action adds to 
Procurement List 1985 commodities lo be 
produced by and a service lo be 
provided by workshops for the blind 
and other severely handicapped.. 
EFFECTIVE DATE: November 26.1984. 
ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. Crystal Square 5. Suite 
1107.1755 Jefferson Davis Highway. 
Arlington. Virginia 22202. 

FOR FURTHER INFORMATION CONTACT: 
C.W. Fletcher. (703) 557-1145. 


SUPPLEMENTARY INFORMATION: On April 
27. June 29 and July 9,1984, the 
Committee for I^rchase from the Blind 
and Other Severely Handicapped 
published notices (49 FR 18152. 49 FR 
26790 and 49 FR 27969) of proposed 
additions to Procurement List 1985. 
October 19.1984 (49 FR 41195). 

Additions 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities and 
service listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c, 85 Stal. 77. 

1 certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities and service listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodities and to provide the service 
procured by the Government. 

Accordingly, the following 
commodities and service are hereby 
added to Procurement List 1985: 

U.S. Postal Service Items 
Dividers. Steel; P.S. Item No. 124-C-114; P.S. 
Item No. 124-0234: P.S. Item No. 124-R-54: 
P.S. Item No. 124-R-114. 

(Requirements for USPS Western and 
Southern Regions only) 

SIC 7349 

Janitorial Service. United Stales Mission to 
the United Nations. 799 United Nations 
Plaza. New York. 

C.W. Fletcher. 

Executive Director. 

|FR Doc 84-30653 Filed 11-23-64; 8:45 ain| 

BILLING CODE M20-33-M 


Procurement Ust 1985; Proposed 
Additions 

AGENCY; Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION; Proposed additions to 
Procurement list. 

SUMMARY; The Committee has received 
proposals to add to Procurement List 
1985 commodities to be produced by and 
services to be provided by workshops 
for the blind and other severely 
handicapped. 

Comments must be received on or 
before: December 26,1984. 


ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107,1755 Jefferson Davis Highway, 
Arlington Virginia 22202. 

FOR FURTHER INFORMATION CONTACT; 
C.W. Fletcher, (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant lo 41 U.S.C. 
47(a)(2]. 85 Stat. 77. Its purpose is to 
provide interested persons and 
opportunity to submit comments on the 
possible impact of the proposed actions. 

Additions 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities and services 
listed below from w orkshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodities and services to 
Procurement List 1985. October 19.1984 
(49 FR 41195): 

CUs8 5340 

Strap. Webbing: 5.340-00-286-6895 
Class 6515 

Bag. Tube Feeding; 6515-00-481-2049 
Class 7510 

Envelope. Transparent, 7510-00-687-2664 
(Requirements for GSA Regions 7, 8. 9 and 10 
only) 

Class 7930 

Cleaning Compound; 7930-00-177-5217, 7930- 
00-040-7036. 793CMX)-958-6033 

SIC 7349 

Janitorial/Custodial. U.S. Court of Appeals 
and Post Office. 7th and Mission Street. 
San Francisco. California 
Janitorial/Custodial Social Security Complex 
Woodlawn Annex and Supply Buildings 
6401 Securily Boulevard Baltimore, 

. Maryland 

SIC 7369 

Commissaiy Shelf Stocking and Custodial 
Service Plattsburgh Air Force Base. New 
York 

Commissary Shelf Stocking and Custodial 
Serv ice Randolph Air Fori:e Base. Texas. 
C.W. Fletcher, 

Executive Director. 

[FR Ooc. 84-30852 Filed 11-23-84; S46 em) 

BILUNO CODE S82S-S3-M 


COPYRIGHT ROYALTY TRIBUNAL 
(Docket No. CRT 84-2] 

1983 Jukebox Royalty Distribution 
Proceeding 

In accordance with 17 U.S.C. 116|c)(3). 
the Copjrright Royally Tribunal 
(Tribunal) declares the existence of a 
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controversy concerning the distribution 
of the 1983 jukebox royalties. 

Mter examining the claims to 1983 
jukebox royalties, voluntary agreements, 
and motions to distribute of the 
cldimanta, the Tribunal has determined 
to make, partial distribution of the 1983 
jukebox royalties on December 20,1984. 
The Tribunal has concluded that partial 
distribution of the jukebox royalties 
provides an appropriate balance 
between the mandate of the Copyright 
Act for prompt distribution of royalties 
not in controversy and the obligation of 
the Tribunal to protect the rights of all 
claimants. The Tribunal is restricting 
partial distribution to those claimants 
who have received royalties in previous 
jukebox royalty distributions. Our 
partial distribution allocation does not 
limit or prejudge our disposition of 
claims in the 1983 proceeding. 

It is therefore ordered that Italian 
Book Corporation receive 95% of their 
negotiated agreement and that 95% of 
the remainder of the 1983 royalty fund 
be distributed to the designated common 
agent of the American Society of 
Composesa, Authors and Publishers 
(ASCAP), Broadcast Music, Inc. (BMI), 
and SESAC. on December 20,1984. 

The Tribunal subsequently will 
determine if evidentiary hearings will be 
conducted in this proceeding. 

Dated: November 19.1984. 

Edward W. Ray, 

Chairman. 

(FR Doc. 94-a0812 Piled 11-23-0#: 8:45 anf 
BitUNQ CODE 1410-13-M 


DEPARTMENT OF DEFENSE 

Department of the Navy 

Naval Research Advisory Committee; 
Partially Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App.k notice it hereby given that 
the Navd Research Advisory 
Committee (NRACJ Mid-Depth Sea Floor 
Technology Panel will meet on 13-14 
December 1984, at the Office of Naval 
Research, 800 North Quincy Street, 
^iington, Virginia. The agenda will 
include technical briefings on the 
stragetic implications of exploring mid¬ 
depth ocean topography for naval 
operations. The first session will 
commence at 9:30 ajn. and terminate at 
10:30 a.m. on 13 December 1984. The 
second session will commence at 10:30 
a m. and terminate at 3:30 p.m. on 13 
December 1984. The third and final 
session will commence at 8:30 a4n. and 
terminate at 4:15 p.m. on 14 December. 
The first session on 13 December will be 


open to the public. The remaining two 
sessions on 13 and 14 December will be 
closed to the public. 

The purpose of the meeting is to 
examine the strategic implications of 
exploring mid-dep& ocean topography 
for naval operations, and the utility of 
current^ d^onstraled technology for 
utilizing sea Ooor topography. The open 
session will consist of opening remarks 
relating to the task of the panel and a 
discussion of the topics to be studied. 
The remaining sessions of the meeting 
will consist of classified information 
that is specifically authorized under 
criteria established by Executive order 
to be kept secret in the interest of 
national defense and is in fact properly 
classified pursuant to such Executive 
order. The classified and nonclassified 
matters to be discussed are so 
inextricably intertwined as to preclude 
opening the 2nd and 3rd sessions of the 
meeting. The Secretary of the Navy, 
therefore, has determined in writing that 
the public interest requires that the 2nd 
and 3rd sessions of the meeting be 
closed to the public because they will be 
concerned with matters listed in section 
552b(c)(l) of title 5, .United States Code. 

For further information concemhig 
this meeting contact Commander M. B. 
Kelley, U.S. Navy Office of Naval 
Research (Code lOQN), 600 North Quincy 
Street, Arhngton, VA 22217, Telephone 
number. (202) 896-4870. 

Dated: November 19.1984. 

William F. Roos, Jr., 

Lieutenant, ]AGC, U.S. Naval Reserve. 
Federal Registration Liaison Ofpeer. 

FR Doc. 84-30631 PHcd 11-23-04:8:45 am) 

BtLUNQ CODE 3810-AE-M 


Naval Research Advisory Committee; 
Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App.), notice is hereby ^en that 
the Naval Underwater Systems Center 
(NUSC) Review Team of the Naval 
Research Advisory Committee (NRAC) 
Panel .on Laboratory Oversi^ will meet 
on 11-12 December, 1984. at the Naval 
Underwater System Center, Newport, 
Rhode Island. The agenda will include 
technical briefings by NUSC 
departments will allow the team 

to make a thorough evaluation of the 
scientific, technical and engineering 
health of the activity. Sessions of the 
meeting will commence at 8:30 A.M. and 
terminate at 4:30 P.M. on 11 and 12 
December 1984. The entire meeting will 
be closed to the public. 

The purpose of the meeting is to 
examine the scientific, technical and 
engineering health of NUSC The entire 


meeting will consist of classified 
information that is specifically 
authorized under criteria established by 
Executive order to be kept secret in the 
interest of national defense and is in 
fact properly classified pursuant to such 
Executive order. The classified and 
nonclassified matters to be discussed 
are so inextricably intertwined as to 
preclude opening any portion of the 
meeting. The Secretary of the Navy, 
therefore, has determined in writing that 
the public interest requires that the 
entire meeting be closed to the pubbe 
because it will be concerned with 
matters listed in section 552b(c)(l) of 
title 5, United States Code. 

For further information coDceming 
this meeting contact Commander M. B. 
Kelley, U.S. Navy, Office of Naval 
Research (Code ICON). 800 North Quincy 
Street. Arlington. VA 22217, Telephone 
number (202) 696^4870. 

Dated: November 19,1984. 

WilKam F. Roos, 

Lieutenant, JAGC, U.S. Naval Reserve, 
Federal Register Liaison Officer. 

|FR Doc. 84-30832 PUed 11-^23^; 8:46 am] 

BtLLINQ CODE 3810-AE-ll 


DEPARTMENT OF EDUCATION 

Office of Elementary and Secondary 
Education 

Compensatory Education Programs; 
Intent To Compromise Claim 

agency: Department of Education. 
action: Notice of intent to compromise 
claim. 

summary: Notice is given that the 
Secretary intends to compromise a claim 
against the Mississippi Department of 
Education now pending before the 
Education Appeal Board, Docket Na 2- 
(134)-84 (31 U.S.C 3711; 20 U.S.C. 
1234a(f)). 

DATE: Interested persons may comment 
on the proposed action by submitting 
written data, views, or arguments on or 
before January 10,1985. 

ADDRESSES: Comments should be 
addressed to Ms. Kay Rigling, Office of 
the General Counsel. U.S. Department of 
Education, 400 Maryland Avenue SW., 
(Room 4087, FOB-6). Washington, D.C. 
20202. 

SUPPLEMENTARY INFORMATION: The 

claim in question arose from an audit 
conducted by the Office of Inspector 
General in the U.S. Department of 
Education. The auditors examined 
programs under Title 1 of the Elementary 
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and Secondary Education Act of 1965 
(20 U.S.C. 2701 et sag.) as administered 
by the Mississippi Department of 
Education (SEA) and as implemented by 
selected local educational agencies 
(I^As) during the period from July 1980 
through February 1982. 

Under Title I, Federal funds were 
provided to LEAs, through SEAs such as 
the Mississippi Department of 
Education, for programs “which 
contribute[d] particularly to meeting the 
special educational needs of 
educationally deprived children*’ in 
areas with high concentrations of 
children from low-income families (20 
U.S.C. 2701). Title 1 funds could be used 
only to provide supplemental 
educational services to children who 
were both educationally deprived and 
resided in specified low-income areas. 
SEAs had the responsibility for 
administering the Title I program. In 
order to participate in Title L an SEA 
had to provide assurances that Title I 
funds would be used only for projects 
that met all the Title I requirements and 
that had been approved by the SEA. 

During the course of the audit, the 
auditors discovered that one LEA— 
Holmes County—had charged to its Title 
1 project the costs of services that 
benefited other progarms and cost 
objectives. For example, the auditors 
found that the LEA charged a greater 
percentage of its central office 
administrative costs to the Title I project 
than was warranted by the number of 
Title I personnel comprising the central 
office staff. Likewise, the LEA charged 
the total salaries of a central office 
receptionist and a printer to the Title I 
project even though they provided 
services that benefited all central office 
programs and operations. The auditors 
also found that the LEA paid an 
excessive cost for newspapers used in 
Title I reading classes and that the LEA 
charged the Title I project for consultant 
services that primarily benefited the 
LEA as a whole. Based on these 
findings, the Assistant Secretary for 
Elementary and Secondary Education 
(Assistant Secretary) notified the SEA in 
a final determination letter dated 
September 29.1983 that the SEA had to 
repay $44,433 for the misexpendilure of 
Title I funds by the Holmes County LEA. 

In partial resolution of the claim, the 
Holmes County LEA used local funds to 
restore $27,144 to the LEA’s Fiscal Year 
1982 Title I project, thereby satisfying all 
but $17,289 of the $44,433 claim. The 
SEA appealed the balance to the 
Education Appeal Board (EAB). but no 
proceedings have yet occurred. 

To resolve the balance of the claim, 
the SEA has offered to repay to the 


Department $10,664. When this amount 
is added to the $27,144 of local funds 
that the LEA restored to its Title I 
project, the SEA and LEA will have 
account for $37,808 of $44,433, or 85 
percent of the original claim. 

The Secretary proposes to accept the 
SEA’s offer and to compromise the 
remaining claim of $17,289 to $10,664. 
Given the substantial amount that the 
SEA and LEA will have accounted for. 
and the cost of litigating the claim 
through the appeal process, the 
Secretary has determined that it would 
not be practical or in the public interest 
to continue this proceeding. Moreover, 
the Assistant Secretary is satisfied that 
the practice which resulted in Ihe claim 
has been corrected and will not recur. 
This proposed compromise will not 
adversely affect any other audit 
proceeding currently pending before the 
EAB. 

For further information: The public is 
invited to comment on the Secretary’s 
intent to compromise this claim. 
Additional information may be obtained 
by writing to Ms. Kay Rigling at the 
address given at the beginning of this 
notice. 

(31 U.S.C. 3711; 20 U.S.C. 1234a(f)) 

(Catalog of Federal Domestic Assistance No. 
84,010, Educationally Deprived Children— 
Local Educational Agencies and No. 84.012. 
Educationally Deprived Children—State 
Administration) 

Dated: November 20.1984. 

T.H. Bell, 

Secretary of Education. 

|FR Doc. Filed 11-23-S4; 8:45 amj 

BILUNQ CODE 4000-01-M 


Law-Related Education Program; 
Application Notice for New Project for 
Fiscal Year 1985 

AGENCY: Department of Education. 
ACTION: Application Notice for New* 
Projects for Fiscal Year 1985. 

Applications are invited for new 
projects under the Law-Related 
Education Program. 

Authority for this program is 
contained in section 583(b)(4) of the 
Education Consolidation and 
Improvement Act of 1981 (ECIA), as 
amended by Pub. L. 98-312. 

This program issues awards to State 
educational agencies, local educational 
agencies, and other public and nonprofit 
private agencies, organizations, and 
institutions. 

The purpose of law-related education 
is to enable non-lawyers, including 
children, youth, and adults to be more 
informed citizens concerning the law, 
the legal process, the legal system, and 


the fundamental principles upon which 
these are based. 

Law-related education may include a 
variety of learning approaches in subject 
areas such as: Fundamental legal 
principles and the values on which they 
are based; the Bill of Rights and other 
constitutional law; the role and limits of 
law in a democratic society both past 
and present; the Federal, State, and 
local lawmaking process; the role of law 
in avoiding and resolving conflicts; 
development and administration of 
specific rules of law by Federal. State, 
or local governments and examination 
in a general or theoretical way of how 
rules of governance are developed and 
administered; the administration of the 
criminal, civil, and juvenile justice 
systems; and issues of authority, 
freedom, enforcement, and punishment. 

(20 U.S.C. 3851) 

Closing date for transmittal of 
applications: An application for a grant 
must be mailed or hand delivered by 
January 30.1985. 

Applications delivered by mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education. Application Control Center, 
Attention: 84.123. Law-Related 
Education Program. Washington, D.C. 
20202 . 

An application must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
Postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping lable, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. If an application is sent 
through the U.S. Postal Service, the 
Secretary does not accept either of the 
following as proof of mailing: (a) A 
private metered postmark; or (b) a mail 
receipt that is not dated by the U.S. 
Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 

(Approved by OMB under control number 
1810-0507) 

Applications delivered by hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education. Application Control Center. 
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Room 5673, Regional Office Building 3, 

7lh and D Streets, S.W., Washington, 

D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. An application that is hand 
delivered will not be accepted after 4:30 
p.m. on the closing date. 

Program information and program 
priorities'. Final regulations governing 
grants under the Law-Related Education 
Program were published in the Federal 
Register (49 FR 23594] on June 6,1984. 
The regulations list three examples of 
types of projects that can be supported 
with grant awards. These examples are 
listed in 34 CFR 241.10(a) through 
241.10(c) of the final regulations. 

The regulations also permit the 
Secretary to select one or more of the 
project types for priority. For Fiscal Year 
1985, the Secretary has selected for 
priority projects that support the 
institutionalization of existing model 
law-related education programs in 
elementary and secondary school 
classrooms as described in 34 CFR 
241.10(a). 

In addition to the points awarded 
under the selection criteria listed in 34 
CFR 241.31, the Secretary will award up 
to 10 points to an application on the 
basis of the proportion of the proposed 
project activities that address the 
selected priority. 

Projects supported under this program 
will be for a period of one year. 

Intergovernmental review: On June 24. 
1983, the Secretary published in the 
Federal Register final regulations (34 
CFR Part 79, published at 48 FR 29158 et 
se^.) implementing Executive Order 
12372 entitled “Intergovernmental 
Review of Federal Programs.” The 
regulations look effect September 30. 
1983. 

This program is subject to the 
requirements of the Executive Order and 
the relations in 34 CFR Part 79. The 
objective of Executive Order 12372 is to 
foster an intergovernmental partnership 
and a strengthened federalism by 
relying on State and local processes for 
Stale and local government coordination 
and review of proposed Federal 
financial assistance. 

The Executive Order— 

• Allows States, after consultation 
with local officials, to establish their 
own process for review and comment on 
proposed Federal financial assistance; 

• Increases Federal responsivenes to 
State and local officials by requiring 
Federal agencies to accommodate Slate 
and local views or explain why those 
views will not be accommodated: and 


• Revokes OMB Circular A-95. 

Transactions with nongovernmental 
entities, including State postsecondary 
educational institutions and federally 
recognized Indian tribal governments, 
are not covered by Executive Order 
12372. Also excluded from coverage are 
research, development, or 
demonstration projects that do not have 
a unique geographic focus and are not 
directly relevant to the governmental 
responsibilities of a State or local 
government within that geographic area. 

The following is the current list of 
States which have established a 
process, designated a single point of 
contact, and have selected this program 
for review: 


State 


Arizona 

New Mexico 

Arkansas 

New York 

California 

North Carolina 

Connecticut 

North Dakota 

Delaware 

Ohio 

District of Columbia 

Oklahoma 

Florida 

Oregon 

Hawaii 

Pennsylvania 

Illinois 

South Carolina 

Indiana 

South Dakota 

Kansas 

Tennessee 

Kentucky 

Texas 

Louisiana 

Utah 

Maine 

Vermont 

Michigan 

Virginia 

Missouri 

Washington 

Montana 

Wisconsin 

Nebraska 

Wyoming 

Nevada 

Northern Mariana 

New Hampshire 

New Jersey 

Islands 


Immediately upon'receipt of this 
notice, applicants that are governmental 
entities, including local educational 
agencies, must contact the appropriate 
State single point of contact to find out 
about, and to comply with, the State's 
process under the Executive Order. 
Applicants proposing to perform 
activities in more than one State should 
contact, immediately upon receipt of this 
notice, the single point of contact for 
each State and follow the procedures 
established in those States under the 
Executive Order. A list containing the 
single point of contact for each State is 
included in the application package for 
this program. 

In States not listed above. State, 
areawide, regional, and local entities 
may submit comments directly to the 
Department 

Any State process recommendation 
and other comments submitted by a 
State single point of contact and any 
comments from State, areawide, 
regional, and local entities must be 
mailed or hand delivered by April 1, 

1985 to the following address: 

The Secretary, U.S. Department of 
Education, Room 4181, 400 Maryland 
Avenue SW., Washington, D.C. 20202. 


(Proof of mailing will be determined on 
the same basis as applications.) 

PLEASE NOTE THAT THE ABOVE 
ADDRESS IS NOT THE SAME 
ADDRESS AS THE ONE TO WHICH 
THE APPLICANT SUBMITS ITS 
COMPLETED APPUCATTON. DO NOT 
SEND APPLJCA TIONS TO THE 
ABOVE ADDRESS. 

Available funds: It is expected that 
$2,000,000 will be available under Law- 
Related Education for Fiscal Year 1985. 

Pursuant to a Congressional directive 
in the conference report accompanying 
the Department's Fiscal Year 1985 
appropriation act (which is incorporated 
by reference in the 1985 continuing 
resolution), the Department plans to use 
Fiscal Year 1985 Law-Related Education 
funds to support 1984 projects that have 
not received the full amount of their 
funding commitments due to the freeze 
on Fiscal Year 1984 funds imposed as a 
result of ongoing litigation in United 
States V. Board of Education of the City 
of Chicago. At such time as the Fiscal 
Year 1984 funds are released by the 
District Court, accounting adjustments 
will be made so that 1985 grants can be 
awarded using Fiscal Year 1985 funds. 

It is estimated that the Department 
will award 25 grants for Fiscal Year 
1985. Funds will be used to support one 
national project and an estimated 
twenty-four additional Slate-wide, 
regional and system-wide projects. 

Approximately 10 percent of the 
available funds will be reserved for 
contracts for specific activities in law- 
related education outside of the grant 
competition under these regulations. If 
the Secretary decides not to award any 
contracts, the 10 percent will be added 
to the available funds for grants. These 
estimates do not bind the Department of 
Education to a specific number of grants 
or to the amount of any grant unless that 
amount is otherwise specified by statute 
or regulations. 

Application forms: Application forms 
and program information packages will 
be ready for mailing on December 14, 
1964. The program information package 
may be obtained by writing to the U.S. 
Department of Education, Division of 
Educational Support. Law-Related 
Education Program, Mail Stop 6264, 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

Applications must be prepared and 
submitted in accordance with 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
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paperwork, application content, 
reporting, or grantee performance 
requirements beyond those imposed 
under the statute and regulations. 

The Secretary strongly urges that 
applicants not submit information that is 
not requested. 

Applicable regulations: Regulations 
applicable to this program include the 
following: 

(1) Regulations governing the Law- 
Related Education Program in 34 CFR 
Part 241, published in the Federal 
Register on June 6,1984 (49 FR 23594). 

(2) The Education Department 
General Administrative Regulations 
(EDGAR), 34 CFR Parts 74, 75, 77. 78. 
and 79. 

Further information: For further 
information, contact the Law-Related 
Education Program, Division of 
Educational Support, U.S. Department of 
Education. Mail Stop 6264, 400 Maryland 
Avenue, SW., Washington, D.C 20202. 
Telephone (202) 472-7960. 

(20 U.S.C. 3851) 

(Catalog of Federal Domestic Assistance No 
84.123, Law-Related Education Program) 
Dated: November 20,1984. 

T. H. Bell, 

Secretary of Education. 

im Doc. 84-30072 Ptted 11-23-84; 8:45 Ami 
BILUNQ CODE 4000-01-11 


Office of Postsecondary Education 

Special Services for Disadvantaged 
Students Program; Application Notice 
for Noncompeting Continuation 
Awards for Fiscal Year 1985 

Applications are invited for 
noncompeting continuation awards 
under the Special Services for 
Disadvantaged Students Program. 

Authority for this program is 
contained in sections 417A and 417D of 
the Higher Education Act of 1965. as 
amended. 

(20 U.&C. 1070d, 1070d-lb) 

The Secretary awards grants under 
this program to institutions of higher 
education only. The purpose of the 
award is to allow applicants to carry out 
projects designed to provide supportive 
services to disadvantaged students who 
are pursuing programs of postsecondary 
education. 

Closing date for transmittal of 
applications: To be assured of 
consideration for funding, an application 
for a noncompeting continuation award 
should be mailed or hand delivered by 
january 18,1985. 

If en application for a noncompeting 


continuation award is late, the 
Department may lack sufficient time to 
review it with other noncompeting 
continuation applications and may 
decline to accept it. 

Applications delivered by mail: An 
application sent by mail should be 
addressed to the U.S. Department of 
Education. Application Control Center, 
Attention: 84:042 (Special Services for 
Disadvantaged Students), Washington, 
D.C. 20202. 

An applicant should show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. An 
applicant should note that the U.S. 

Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 

Applications delivered by hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education, Application Control Center. 
Room 5673, Regional Office Building 3. 
7th and D Streets, SW., Washington. 

D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily except 
Saturdays, Sundays, and Federal 
holidays. 

Available funds: The Department of 
Education Appropriation Act, 1985. 
appropriated $174,940,000 for the Special 
Programs for the Disadvantaged. Of this 
amount, it is anticipated that $70.3 
million will be available for 664 
noncompeting continuation awards 
under the Special Services Program in 
fiscal year 1985, an increase of 4.5 
percent over the fiscal year 1984 
allocation. In proposing a fiscal year 
1985 budget, grantees are urged to stay 
within a 4.5 percent increase over their 
approved fiscal year 1984 budgets. 

Application forms: Application forms 
for noncompeting continuation awards 
are expected to be ready for mailing no 


later than November 30,1984. They are 
mailed routinely to currently fimded 
projects. If a grantee does not receive 
the forms by December 14,1984 the 
grantee should telephone the Special 
Services Branch of the Division of 
Student Services at (202) 245-2165. 

Applications must be prepared and 
submitted in accordance with 
instructions and forms included in the 
program information package. However, 
the program information is only 
intended to aid applicants in applying 
for assistance. Nothing in the program 
information package is intended to 
impose any paperwork, application 
content, reporting, or grantee 
performance requirements beyond those 
imposed under the statute and 
regulations. The Secretary strongly 
urges that applicants submit only 
information that is requested. 

(Approved under OMB Control Number 1840- 
0017) 

Applicable regulations: Regulations 
applicable to noncompeting 
continuation awards are: 

(a) Education Department General 
Administrative Regulations (EDGAR). 34 
CFR Parts 74, 75. 77. and 78, and 
especially 34 CFR 75.253; and 

(b) Regulations for the Special 
Services for Disadvantaged Students 
Program in 34 CFR Part 648. 

Further information: For further 
information contact the Special Services 
Branch, Division of Student Services, 
U.S. Department of Education, (L’Enfant 
Plaza Station, P.O. Box 23772, 
Washington. D.C. 20028-3772). 
Telephone: (202) 245-2165. 

(20 U.S.C. 1070d, 1070d, 10708-lbJ 
(Catalog of Federal Domestic Assistance 
Number: 84.042—Special Services for 
Disadvantaged Students Program) 

Dated: November 19,1984. 

Edward M. Elmendorf, 

Asistant Secretary for Postsecondary 
Education. 

[KR Doc. 84-30675 FUad 11-23-S4; &45 mn) 

BILLINQ CODE 400(M>1-«I 


Upward Bound Program; Application 
Notice for Noncompeting Continuation 
Awards for Fiscal Year 1985 

Applications are invited for 
noncompeting continuation awards 
under the Upward Bound Program. 

Authority for this program is 
contained in sections 417A and 417C of 
the Higher Education Act of 1965. as 
amended. 

(20 U.S.C. 1070d 1070d-la) 
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The Secretary is authorized to make 
grants under this program to institutions 
of higher education, public and private 
agencies and organizations, and, in 
exceptional cases, to secondary schools. 

The purpose of the grant awards is to 
permit applicants to carry out projects 
designed to generate in participants the 
skills and motivation necessary for 
success in education beyond high 
school. 

Closing date for transmittal of 
applications: To be assured of 
consideration for funding, an application 
for a noncompeting continuation award 
should be mailed or hand delivered by 
January 18,1985. 

If an application for a noncompeting 
continuation award is late, the 
Department may lack sufficient time to 
review it with other noncompeting 
continuation applications and may 
decline to accept it. 

Applications delivered by mail: An 
application sent by mail should be 
addressed to the U.S. Department of 
Education. Application Control Center, 
Room 5673, ROB#3. Attention: 84.047 
(Upward Bound), Washington, D.C 
20202 . 

An applicant should show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S, Postal 
Service, 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept a private metered postmark 
or a private mail receipt as proof of 
mailing. An applicant should note that 
the U.S. Postal Service does not 
uniformly provide a dated postmark. 
Before relying on this method, an 
applicant should check with its local 
post office. 

An applicant is encouraged to use 
registered or at least first class mail, 

Applications delivered by hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education, Application Control Center, 
Room 5673, Regional Office Building 3. 
7th and D Streets, SW., Washington, 

D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

Available funds: lihe Department of 


Education Appropriation Act, 1985, 
appropriated $174,940,000 for the Special 
Programs for the Disadvantaged. Of that 
amount, it is anticipated that 
approximately $73.9 million will be 
available for noncompeting continuation 
awards under the Upward Bound 
Program in fiscal year 1985, a 4.5 percent 
increase over the fiscal year 1984 
allocation. In proposing a fiscal year 
1985 budget, grantees are urged to stay 
within a 4.5 percent increase over their 
approved fiscal year 1984 budgets. 

Application forms: Application forms 
for noncompeting continuation awards 
are expected to be ready for mailing no 
later than December 5.1984. They are 
mailed routinely to currently funded 
projects. If a grantee does not receive 
the forms by December 19,1984 the 
grantee should telephone the Education 
Outreach Branch of the Division of 
Student Services at (202) 245-2165. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirements beyond those imposed 
under the statute and regulations. The 
Secretary strongly urges that applicants 
submit only information Uiat is 
requested. (OMB No. 1840-0550) 

Applicable regulations: Regulations 
applicable to noncompeting 
continuation awards are: 

(a) Education Department General 
Administrative Regulations (FJXJAR). 34 
CFR Parts 74, 75. 77. and 7a and 
especially 34 CFR 75.253; and 

(b) Regulations governing the Upward 
Bound Program in 34 CFR Part 645. 

Further information: For further 
information contact the Education 
Outreach Branch, Division of Student 
Services. U.S. Department of Education, 
Post Office Box 23773. Washington, D.C. 
20026-3772. Telephone: (202) 245-2165. 

(20 U.S.C. 1070d. 1070d-la) 

(Catalog of Federal Domestic Assistance 
Number 84.047 —Upward Bound Program) 

Dated: November 19.1984. 

Edward M. Elmendorf, 

Assistant Secretary for Postsecondary 
Education, 

IFR Doc 84-30674 FUod 11-2S-84:8:45 vn) 

WLLINO COOC 4000-01-11 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

(Docket No. ER85-114-000] 

American Electric Power Service 
Corp.; Filing 

November 19.1984. ^ 

The filing Company submits the 
following: 

Take notice that on November 9,1984, 
American Electric Power Service 
Corporation (AEP) tendered for filing on 
behalf of its affiliate Ohio Power 
Company (OPCO) and agreement dated 
June 1,1984 between OPCO and the City 
of Dover, Ohio (Dover). 

Dover is a Municipal Corporation of 
the State of Ohio and owns and 
operates an electric utility system in the 
city of Dover and presently is a patron 
of American Municipal Power-Ohio. Inc. 
(AMP-Ohio). AMP-Ohio is a not-for- 
profit organization existing under the 
laws of the State of Ohio for the benefit 
of municipal electric systems in Ohio 
which are patrons of AMPO-Ohio, 
including Dover. This Agreement was 
entered into for the purpose of 
establishing facilities for the delivery of 
Power and Energy between OPCO and 
Dover. The facilities provided for in this 
agreement will enable Dover to utilize 
the services, subject to the existing 
rates, presently in effect between AMP- 
Ohio and OPCO, due to Dover’s 
standing as a patron of AMP-Ohio. 

This agreement does not revise any 
rates between the parties. 

AEP requests an effective date of 
December 1,1984, which is the expected 
completion date of these facilities, or the 
date of approval or acceptance for filing 
by the Commission, and therefore 
requests waiver of the Commission’s 
notice requirements. 

Copies of the filing were served upon 
the City of Dover, Ohio and the Public 
Utilities Commission of Ohio. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E.. Washington, 
D.C 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before December 3. 
1984. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party to die proceeding must 
file a motion to intervene. Copies of this 
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filing are on file with the Commission 
and are available for public inspection. 
Kenneth F. Plumb, 

Secretary. 

|FR Doc. 84-30764 Filed 11-23-84:6:45 am) 

BIUJNQ COOC 6717-01-M 


[Docket No. CP6S-54-000] 

Arkansas Louisiana Gas Co., a Division 
of Arkla, Inc.; Application 

November 19.1984. 

Take notice that on October 24,1984. 
Arkansas Louisiana Gas Company, a 
division of Arkla, Inc. (Applicant), P.O. 
Box 21734, Shreveport, Louisiana 71151. 
filed in Docket No. CP85-54-000 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing the transportation of natural 
gas for an existing industrial customer. 
International Paper Company (Industrial 
Customer), all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that it has instituted 
a transportation program for various of 
its existing large industrial customers 
called the ECOSHARE Plan. Applicant 
indicates that the ECOSHARE plan was 
developed as part of a settlement in a 
general retail rate increase proceeding 
at the Arkansas Public Service 
Commission involving Applicant's Rate 
Schedule No. 4. it is stated that under 
the ECOSHARE program instead of 
buying all its plant requirements from 
Applicant, the customer may purchase 
spot gas from other suppliers which 
would be transported by Applicant to 
the customer's plant. It is further stated 
that Applicant would continue to sell a 
substantial part of the plant's gas 
requirements and that the total volume 
of gas delivered by Applicant to the 
plant, including both transported 
volumes and sales volumes, may not 
exceed the maximum daily quantity of 
gas specified in Applicant's Arkansas 
Public Service Commission Rate 
Schedule No. 4 service agreement 
covering the plant. It is said that 
Applicant under the ECOSHARE progrm 
has the option to purchase for its own 
system supply 50 percent of the spot gas 
arranged for by the large industrials. 

Specifically, Applicant proposes to 
transport on a firm basis natural gas for 
Industrial Customer from six delivery 
points in Pope County. Arkansas, two 
delivery points in Johnson County. 
Arkansas, three delivery points in 
Pontotoc County, Oklahoma, and one 
delivery point in Custer County, 
Oklahoma, to Industrial Customer's Pine 


Bluff, Arkansas, industrial plant. 
Applicant also requests blanket 
authorization for (he addition and 
deletion of delivery points as necessary. 
The transportation service for Industrial 
Customer is proposed for a term ending 
on May 1.1987. 

Applicant proposes to charge 
Industrial Customer, $0.3484 per million 
Btu for gas (i) delivered directly into 
Applicant's gathering facilities from a 
well already connected to Applicant's 
system or (ii) from a well whose 
production is and continues to be 
committed to the supply of Applicant's 
system but which is released 
temporarily by Applicant so that it can 
be sold directly to Industrial Customer. 
Applicant proposes to charge Industrial 
Customer ^.5338 per million Btu for gas 
delivered into Applicant's gathering 
facilities from a well not connected to 
the gathering system. It is said that these 
charges are based on the methodology 
and billing determinants used in 
designing rates to recover the 
transmission, storage and gathering 
costs in Applicant’s presently effective 
FERC Gas Rate Schedule Nos. X-26 and 
G-2. Applicant indicates that volumes 
transported under the ECOSHARE 
Program w^ould mean reduced sales 
volumes and that Applicant's proposed 
transportation rates are designed to 
continue to recover Applicant's unit 
systemwide transmission, storage and 
gathering costs associated with 
transporting a portion of a plant's 
requirements instead of selling that gas 
to the plant. It is also indicated that 
under Applicant's Arkansas Public 
Service Commission Rate Schedule No. 

4, the ECOSHARE transportation 
service may be terminated unless 
Applicant's costs are fully recoverable 
by it and are not required to be credited 
to Account 191. 

Applicant states that the ECOSHARE 
transportation program offers 
opportunities to alleviate take-or-pay 
supply arrangements on its system, 
while at the same time benefiting the 
industrial customer Involved, the 
producer involved and the other 
customers on Applicant's system. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 10.1984, file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 


appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intevene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 84-30766 F«fd 11-23-84: 8:45 ami 
BILUNO COOC C717-01-iyi 


(Docket No. ER65-11&-000] 

Atlantic City Electric Co.; Filing 

November 19,1984. 

The filing Company submits the 
following: 

Take notice that on November 9,1984. 
Atlantic City Electric Company 
(Atlantic) tendered for filing on behalf of 
the City of Vineland a second 
Supplemental Agreement dated June 1, 
1981, to the original Atlantic City 
Electric Company-City of Vineland 
Interconnection Agreement as hereto¬ 
fore amended and supplemented. The 
primary purpose of the second 
Supplemental Agreement is to bring the 
Interconnection Agreement into 
conformance as nearly as possible with 
provisions of the Pemisylvania-New 
Jersey-Maryland Interconnection 
Agreement to which Atlantic was added 
as a signatory on June 1,1981. Included 
within the Supplemental Agreement-are 
provisions for interest payments on past 
due amounts, provisions for regulating 
capacity requirements previously 
adopted but not yet included, the 
recognition of an escalation factor to 
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adjust administrative charges under the 
agreement and to insert references to 
the PJM Agreement in place of the 
references to the Philadelphia Electric 
agreement which terminated on May 31, 
1981. 

The parties state that no new facilities 
Kvill be installed nor will existing 
facilities be modified in connection with 
these changes. The filing party has 
requested a waiver of any otherwise 
applicable Rules and Regulations not 
already compiled with In order to permit 
these changes to become effective June 
1.1981. 

Any person desiring to be heard or to 
protest said hling should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. N.E.. Washington. 
D.C. 20426. in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211. 

385.214). All such motions or protests 
should be filed on or before December 3. 
1984. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary: 

|PR Doc M-dffm FUsd n-23-«4: R:45 mn| 

BILLINQ COOC 9717-01>« 


[Docket No. ER8S-116-000] 

Consolidated Edison Co. of New York, 
Inc.; Filing 

November 19,1984. 

The filing Company submits the 
following: 

Take notice that on November 13. 
1984, Consolidated Edison Company of 
New York, Inc. (Con Edison] tendered 
for filing a supplement (the 
’ Supplement”) to its Rate Schedule 
FERC No. 61. an agreement to provide 
transmission service to the Connecticut 
Light and Power Company and Western 
Massachusetts Electric Company, the 
companies for the Northeast Utilities 
system (the ”NU Companies”). The 
Supplement increases the transmission 
charge from 2.6 mills to 2.7 mills per 
kilowatthour for interruptible 
transmission of power and energy 
purchased by the NU Companies from 
Pennsylvania Power & Light Company. 
The Supplement would increase annual 
revenues from jurisdictional service 
during Period I by $46,335.80. 


Con Edison requests an effective date 
of September 15,1984, and therefore 
requests waiver of the Commission’s 
notice requirements. 

Copies of this filing have been served 
upon the NU Companies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
inten’ene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E.. Washington. 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 

385.214). All such motions or protests 
should be filed on or before December 3, 
1984. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary, 

|FR Doc. 84-307B7 8:45 am| 

BtLUNO CODE 8717-01-81 


[Docket No. ER86-113-000) 

Florida Power Corp.; Filing 

November 19,1984. 

The filing Company submits the 
following: 

Take notice that on November 9,1984, 
Florida Power Corporation (Florida 
Power) tendered for filing Service 
Schedule X providing for extended 
economy interchange service between 
Florida Power and Seminole Electric 
Cooperative, Inc. Florida Power states 
that Service Schedule X is submitted for 
inclusion as a supplement to the existing 
contract for interchange service 
between Florida Power and Seminole 
Electric Cooperative. Inc. designated as 
Florida Power’s Rate Schedule Fere No. 
97. 

Florida Power requests that Service 
Schedule X be permitted to become 
effective November 7,1984, and 
therefore, requests waiver of the sixty 
day notice requirement. 

Copies of this filing have been served 
upon Seminole Electric Cooperative. Inc. 
and the Florida Public Service 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E.. Washington. 
D.C. 20426. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 


385.214). All such motions or protests 
should l>e filed on or before December 3. 
1984. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Ooc. 84-30768 Hied ll-23-e4; 8:45 ftm) 

BILLINQ CODE S717-01-M 


(Docket No. CP85-64-000) 

Gas Gathering Corp.; Application 

November 19.1984. 

Take notice that on October 24,1984, 
Gas Gathering Corporation (Applicant). 
P.O. Box 519, Hammond, Louisiana 
70404, filed in Docket No. CP85-64-000 
an application pursuant to section 7(c) 
of the Natural Gas for permission and 
approval to abandon a transportation 
service, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that on May 5,1980, 
the Commission issued a certificate in 
Docket No. CP79-501 authorizing 
Applicant to transport up to 2,000 Mcf of 
natural gas per day on behalf of 
Transcontinental Gas Pipe Line 
Corporation (Transco). Applicant states 
it was authorized to transport gas 
produced by Energy Corporation of 
America. Inc., from its Iberville Land 
Company Well No. 5 in the Happytown 
Field, St. Martin Parish* Louisiana* to 
Transco at its Sherburne meter station 
in Pointe Coupee Parish. Louisiana. 
Applicant states that the supply of gas 
from Iberville Land Company Well No. 5 
is now depleted to the extent that 
continuance of service is unwarranted. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 10.1984, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426. a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385J211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
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wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure, a hearing will 
be held without fiurther notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Conrunission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

IFR Doc. M-WOJ Filed 11-23-84:8:45 ami 
BiLUNQ CODE 6717-01-11 


[Docket No. CP85-65>OOOI 

Gas Gathering Corp.; Application 

November 19,1984. 

Take notice that on October 24.1984, 
Gas Gathering Corporation (Applicant), 
P.O. Box 519, Hammond, Louisiana 
70404. filed in Docket No. CP85-e5-000 
an application pursuant to section 7(b) 
of the Natural Gas Act for permission 
and approval to abandon a 
transportation service, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Applicant states that on May 20,1983, 
the Commission issued a certificate in 
Docket No. CP83-90-000 authorizing 
Applicant to transport up to 5,000 Mcf of 
natural gas per day, on a best-efforts 
basis, for United Gas Pipe Line 
Company (United). Applicant stales that 
it receives gas from Davis Oil Company 
(Davis) near the latter's St. Martin Land 
Company Well No. 1 in St. Martin 
Parish, Louisiana, and redelivers 
equivalent volumes, less shrinkage, to 
Transcontinental Gas Pipe Line 
Corporation at its Sherburne meter 
station in Pointe Coupee Parish, 
Louisiana, for United's account. 
Applicant states that Davis has not 


delivered any gas for transportation 
since November of 1983 and it now 
appears that the supply is depleted to 
the extent that continuance of service is 
unwarranted. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 10,1984, file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to a proceeding or to participate 
as a party in any hearing therein must 
file a motion to intervene in accordance 
with the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
appbeation if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Ooc. 84-30770 Piled 11-23-84:8:45 ani) 

BilXlNQ CODE 6717-01-M 


[Docket No. ES85-11-0001 
Idaho Power Co.; Application 

November 19,1984. 

Take notice that on November 8.1984, 
Idaho Power Company (the "Applicant") 
filed an application with the Federal 
Energy Regulatory Commission, 
pursuant to section 204 of the Federal 
Power Act seeking an Order authorizing 
the Applicant to (a) finance a portion of 
the cost of construction of the 


Applicant's 50% undivided interest in 
certain pollution control facilities at the 
North Valmy Power Plant through loan 
agreements with Humboldt County. 
Nevada (the "County"), which will 
provide for the issuance by the County 
of not to exceed $56,200,000 aggregate 
principal amount of pollution control 
revenue bonds and the loan of the 
proceeds to the Applicant and (b) the 
assumptioin of liability or guarantor of 
the principal of. interest on and 
premium, if any, on the Bonds of the 
County. The proposed issuance date for 
the Bonds is on or after December 20, 
1984. 

Any person desiring to be heard or to 
make any protest with reference to said 
Application should on or before 
December 7,1984, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E.. Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211 or 385.214). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Persons wishing to become 
parties to a proceeding or to participate 
as a party in any hearing therein must 
file motions to intervene in accordance 
with the Commission's rules. The 
Application is on file with the 
Commission and available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-30771 Piled 11-23-84; 8:45 ainj 
BILLING CODE 6717-01-41 


[Project No. 5334-001] 

Joint Ypslianti Recreation 
Organization; Application for Approval 
to Develop Project Lands 

November 19,1984. 

Take notice that Joint Ypsilanti 
Recreation Organization, Licensee for 
the Ford Lake Project, FERC No. 5334, in 
Washtenaw County. Michigan, filed on 
July 12,1984, an application for 
authorization to develop certain lands, 
designated as the North Bay 
Reclamation Project, located at the 
upper end of the reservoir adjacent to 
the inlet of the Huron River near the city 
of Ypsilanti. The lands involved are 
proposed to be developed in 3 phases, 
which includes, among other things, the 
following: 

Phase I: Creating approximately 11.75 
acres of wetlands, filling 1.5 acres of 
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islands and shoreline, dredging 8.7 acres 
of channel area to depths of 9 feet to 12 
feet, and constructing three foot bridges 
between the islands. This phase of the 
work would require filling and dredging 
approximately 53,300 cubic yards of 
material and lowering the impoundment 
level approximately 5.8 feet. This work 
is designed to enhance the fish and 
wildlife habitat, increase shoreline 
fishing opportunities, and offset the loss 
of lake surface area resulting from the 
dredging proposed in phase II. 

Phase 11: Dredging of approximately 
250,000 cubic yards of material from the 
central area of the North Bay, and 
constructing a confinement area of 
approximately 15.5 acres for depositing 
the dredge spoil. This phase of work 
would require constructing a 
containment dike from naturally 
occurring sand and gravel. This work is 
designed to create sufficient water depth 
to increase water oriented activities, 
such as conoeing, fishing, and 
sailboating. 

Phase Ill: Constructing an access road 
and filling approximately 2 acres of land 
along the north shoreline of the North 
Bay. This phase of the work is 
considered to be in the conceptual stage. 
A study is currently being conducted to 
assess the feasibility of this 
improvement and any future impacts on 
the North Bay. 

Correspondence with the Licensee 
should be directed to: Mr. Kenneth R. 
Oscarsoxu Orchard. Hiltz and 
McCliment Inc., 34935 Schoolcraft Road. 
Livonia. Michigan 48150 

Agency Comments —Federal, Stale, 
and local agencies are invited to file 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant). If an agency does not file 
commeiits within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Motions to 
Intervene —Anyone may file comments, 
a protest or a motion to intervene in* 
accordance with the requirements of 
Rules 211 or 214,18 CFR 385.211 or 
385.214. 47 FR 19025-26 (1983). In 
determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
interv'ene in accordance with the 
Conunission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be riW on or before December 28,1984. 

Filing and Service of Responsive 
Documents —Any filings must bear in all 
capital letters the title “COMMENTS”, 
’•PROTEST*, or “MOTION TO 
INTTOVENE**, as applicable, and the 
Project Number of this notice. Any of 


the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission. 825 North Capitol Street, 
N.E., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Director, Division of Project 
Management. Office of Hydropower 
Licensing. Federal Energy Regulatory 
Commission, Room 203 RB at the above 
address. A copy of any motion to 
intervene must also be served upon each 
representative of the Applicant specified 
in the second paragraph of this notice. 
Kenneth F. Plumb, 

Secretory. 

IFR Doc M>80772 Filed 11-23-84; 8:45 am] 

BILLING COOC f717-01-«l 


[Docket No. CP85-29-000] 

Michigan Gas Storage Co.; Request 
Under Blanket Authorization 

November 19,1984. 

Take notice that on October 15,1984. 
Michigan Gas Storage Company 
(Storage Company) 212 West Michigan 
Avenue. Jackson, Michigan 49201, filed 
In Docket No. CP85-29-000 a request 
pursuant to { 157.205 of the Regulations 
under the Natural Gas Act (18 CFR 
157.205) for authorization to transport 
natural gas on behalf of Dow Coming 
Corporation (Dow) under the certificate 
issued in Do^et No. CP84-451-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

Storage Company proposes to provide 
transportation for up to 4,500 Mcf of gas 
per day on an interruptible basis 
pursuant to a transportation agreement 
dated October 12,1984, between Storage 
Company and Dow. Storage Company 
explains that the term of the 
authorization as herein sought is from 
the date automatic authorization expires 
or such later date as the Commission 
finds appropriate, through termination of 
authorization as provided by Subpart F 
of Part 157 of the Regulations or 
termination of the transportation 
agreeirent, whichever occurs first 

Storage Company states it would 
receive the gas from Panhandle Eastern 
Pipe Line Company (Panhandle) at 
various existing points of 
interconnection between Panhandle and 
Storage Company (provided that such 
points of interconnection are 
downstream from Storage Company’s 
South Lyon measuring station in 
Oakland County, Michigan) or such 


other points as the parties might 
hereafter agree to. It is explained that 
the ^as wodd then be redelivered to 
Consumers Power Company 
(Consumers) at existing 
interconnections between the facilities 
of Consumers alid Storage Company. It 
is submitted that Dow is the end-use 
customer of Consumers which is 
supplied by Storage Company and that 
the end-use of the gas is for boiler fuel at 
Dow's Midland Plant 

In addition. Storage Company 
requests flexible authority to add or 
delete sources of supply or receipt/ 
delivery points. Any changes in source 
or receipt/delivery points are intended 
to be on behalf of the same end-user at 
the same end-user location and within 
the maximum daily and annual volumes 
authorized in this docket, it is submitted. 

Furthermore, Storage Company agrees 
that within 30 days of the addition or 
deletion of any gas suppliers and/or 
receipt/delivery points to file all 
pertinent information required. 

It is stated that the transportation rate, 
for this service is based upon Storage 
Company’s T-3 tariff. 

Any person or the Commission’s staff 
may. within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act 
Kenneth F. Plumb, 

Secretary. 

(FR Doc. 84-^73 Piled n>23-84; MS am) 

BILLING CODE 6717-01-M 


(Docket No. CP85-79-0001 

Michigan Gas Storage Co.; Request 
Under Blanket Authorization 

November 19,1984. 

Take notice that on October 31.1984, 
Michigan Gas Storage Company 
(Michigan Gas), 212 West Michigan 
Avenue, Jackson, Michigan 49201, filed 
in Docket No. CP85-79-000 a request 
pursuant to § 157.205 of the Regulations 
under the Natural Gas Act (18 CFR 
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157.205) for authorization to transport'on 
an interruptible basis up to 1,965 Mcf of 
gas per day for Simpson Paper Company 
(Simpson) under the certificate issued in 
Docket No. CP84-451-000 pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

Michigan Gas states that pursuant to 
a gas transportation agreement dated 
October 30.1984, between Simpson and 
Michigan Gas that it receives gas from 
Panhandle Eastern Pipe Line Company 
(Panhandle) at various interconnections 
in Oakland County, Michigan, and 
transports and redelivers such gas to 
Consumers Power Company 
(Consumers) for the ultimate delivery to 
Simpson for its end use at its Vicksburg, 
Michigan, paper plant. 

Michigan Gas proposes to charge 
Simpson 3.68 cents per million Btu of gas 
transported pursuant to Michigan Gas* 
Rate Schedule T-3. Michigan Gas states 
it would not charge an added incentive 
charge for the proposed transportation 
service. 

Additionally, Michigan Gas requests 
flexible authority to add and/or delete 
sources of gas supply and agrees to 
certain filing requirements in the 
implementation of such flexible 
authority. Michigan Gas asserts that any 
changes in gas suppliers would be on 
behalf of the same end-user at the same 
location and would be within the 
maximum daily volume authorized. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 

385.214) a motion to intervene or notice 
of intervention and pursuant to 5 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
lime allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary, 

Itn Doc. 84-30774 Filed 11-23-84:8:45 am] 

BILUNO COOe 8717-01-M 


[Docket No. CP85-71-000J 

Montana-Dakota Utilities Co.; Request 
Under Blanket Authorization 

November 19.1984. 

Take notice that on October 29.1984, 
Montana-Dakota Utilities Co. (MDU), 

400 North Fourth Street, Bismarck, North 
Dakota 58501, filed in Docket No. CP85- 
71-000 a request pursuant to 9 157.205 of 
the Regulations under the Natural Gas 
Act (18 CFR 157.205) for authorization to 
abandon certain sales taps under the 
authorization issued in Docket No. 
CP83-1-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in its request which is on file with 
the Commission and open to public 
inspection. 

MDU proposes to abandon five sales 
taps located on its natural gas 
transmission system in Carbon and 
Yellowstone Counties, Montana. 
However, MDU states that service 
would continue to be provided to the 
affected customers through MDlTs 
existing distribution system in Laurel, 
Montana, which is being expanded to 
serve additional customers. It is stated 
that the abandonment of the sales taps 
would have no effect upon existing rates 
and no Impact upon MDU’s peak-day 
and annud requirements. NRIU further 
states that since such sales taps would 
be abandoned on its existing 
transmission right-of-way, there would 
be no significant adverse impact on the 
environment 

Any person or the commission's stai^ 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 

385.214) a motion to intervene or notice 
of intervention and pursuant to 9 157.205 
of the Regulations under the Natural 
Gas Aqt (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary, 

(FR Doc. 84-30775 Piled 11-23-^4:8:45 am) 

BILUNG COOE 6717-01-M 


(Docket No. ER85-117-0001 
Montaup Electric Co.; Filing 

November 19.1984. 

The filing Company submits the 
following: 

Take notice that on November 13. 
1984, Montaup Electric Company 
(Montaup) tendered for filing an 
amendment of the Unit Sales Contract 
between Montaup and Newport Electric 
Corporation (Newport) for the sale of 
capacity and energy from Canal Unit 
No. 2 (FERC Rate Schedule No. 71). 'The 
amendment extends this unit sale for a 
two-year period beginning November 1, 
1984. Newport’s entitlement percentage 
for the first year will be 1.7123% (10 mw) 
and 0.8562% (5 mw) for the second year. 
The capacity charge is $4.48 per kilowatt 
per month. Attachment A provides the 
cost justification for this figure. 

Montaup requests an effective date of 
November 1,1984, and therefore 
requests waiver of the Commission’s 
notice requirements. 

According to Montaup copies of the 
filing have been served upon the 
Massachusetts Department of Public 
Utilities and Newport. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 

385.214). All such motions or protests 
should be filed on or before December 3. 
1984. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary, 

(FR Doc. 84-30770 Filed 11-23-84; 845 am) 

BILLING COOE 6717-01-M 

(Docket No. ER85-118-000] 

Montaup Electric Co.; Filing 

November 19,1984. 

The filing Company submits the 
following: 

Take notice that on November 13, 

1984, Montaup Electric Company 
(Montaup) tendered for filing an 
amendment to the May 1,1983 contract 
between Montaup and Newport Electric 
Corporation (Newport) for the sale of 
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Contract Demand Services (FERC Rate 
Schedule No. 76). By mutual agreement. 
Contract Demand Ser\nce for the 1984- 
85 power year beginning November 1. 
1984 has been reduced from 45 mw to 40 
mw. 

Montaup requests an effective date of 
November 1,1984, and therefore 
requests waiver of the Commission’s 
notice requirements. 

According to Montaup copies of the 
filing have been served upon the 
.Massachusetts Department of Public 
Utilities and Newport. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211. 

385.214). All such motions or protests 
should be filed on or before December 3. 
1984. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary, 

IFR Doc W-a0777 Piled 11-23^ 8:4.^ •m| 

BILUMO coot 6717~01-M 


1 Docket No. ER85-119-0001 

Montaup Electric Co.; Filing 

November 19,1984. 

The filing Company submits the 
following: 

Take notice that on November 13. 
1984, Montaup Electric Company 
(Montaup) tendered for filing a contract 
between Montaup and the 
Massachusetts Municipal Wholesale 
Electric Company (MMWEC) for the 
sale of capacity and energy from Canal 
Unit No. 2. The term of the contract is 
for two years beginning November 1. 
1984 and ending October 31.1986. 
MMWEC’s entitlement percentage will 
be as follows: 


Capability period 

Perceni entitlement 

^ 1. 1964 to Apr. 30, 

8.582 (50 mw) 

1985. 


May 1. 1965 to Oct 31. 1965.. 
Nov. 1. 1985 to Apr. 30. 

5.137 (30 mw) 

8.562 (50 mw) 

1986. 

May 1. 1066 to Apr. 31. 1006.. 

5.137 (30 mw) 


Montaup requests an effective date of 
November 1.1984, and therefore 


requests waiver of the Commission’s 
notice requirements. 

According to Montaup copies of the 
filing have been served upon the 
Massachusetts Department of Public 
Utilities and MMWEC. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 025 
North Capitol Street. NE., Washington. 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 

385.214). All such motions or protests 
should be filed on or before December 3. 
1984. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

Iin Doc 84-3077B Filed 11-23-B4. 8:45 amj 
BILUNG CODE 6717-01>M 


(Docket No. ER85-120-000] 

Montaup Electric Co.; Filing 

November 19.1984. 

The filing Company submits the 
following: 

Take notice that on November 13. 

1984, Montaup Electric Company 
(Montaup) tendered for filing a contract 
between Montaup and Hingham • 
Municipal Lighting Plant (Hingham) for 
the sale of capacity and energy from 
Canal Unit No. 2. The term of the 
contract is for one year beginning 
November 1,1984 and ending October 
31,1905. Hingham’s entitlement 
percentage will be 0.3425% (2 mw). 

Montaup requests an effective date of 
November 1.1984, and therefore 
requests waiver of the Commission’s 
notice requirements. 

According to Montaup copies of the 
filing have been served upon the 
Massachusetts Department of Public 
Utilities and Hingham. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.E.. Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 

385.214). All such motions or protests 
should be filed on or before December 3. 
1984. Protests will be considered by the 
Commission in determining the 


appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kennotb F. Plumb. 

Secretary. 

PK Ooc. M-^779 Filed 8.4S am) 

BILLING CODE 6717-01>M 


(Docket No. CP85-56-000) 

Northern Natural Gas Co., Division of 
InterNorth, Inc.; Request Under 
Blanket Authorization 

.November 19. 1984. 

Take notice that on October 24,1984, 
Northern Natural Gas Company, 

Division of InterNorth, Inc. (Northern) 
2223 Dodge Street, Omaha, Nebraska 
68102, filed in Docket No. CP85-56-000 a 
request pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Cosden Oil and Chemical 
Company (Cosden). under the certificate 
issued in Docket No. CP82-401-000, all 
as more fully set forth in the request 
which is on file with the Commission 
and open to public inspection. 

Northern states that the proposed 
transportation service would be 
performed pursuant to a transportation 
agreement (agreement), dated August 10. 
1984. The agreement provides for the 
transportation of up to 3,000 Mcf of 
natural gas per day on behalf of Cosden 
for use at its oil refinery located near Big 
Spring, Texas, it is submitted. 

Northern states it would transport the 
volumes from an interconnection 
between Northern and Colorado 
Interstate Gas Company, located in 
Moore County. Texas, to an 
interconnection between Northern and 
Westar Transmission Company, located 
in Martin County. Texas. 

Northern states further it would 
charge Cosden a transportation rate of 
13.63 cents per Mcf of gas. an initial 
added incentive rale of 2.5 cents per Mcf 
subject to increase, and the Gas 
Research Institute funding unit of 1.25 
cents per Mcf. 

Northern proposed to provide this 
transportation service for a term of not 
to extend beyond June 30,1985. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 

385.214) a motion to intervene or notice 
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of intervention and pursuant to § 157^5 
of the Regulations under the Natural 
Cas Act (Ifi CFR 157.205) a protest to the 
reqAiest. If no protest is filed within the 
time allowed therefore, the proposed 
activity shall be deemed to be 
authorized effective the day after Ibe 
lime allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary, 

|FR Doc. B4-W7M FiM n-28-M. 8t4S am) 

BILUNO COOe 6717-01-M 


I t>ocket No. CPeS-61-000] 

Northern Natural Gas Co., Division of 
InterNorth, Inc.; Application 

November 19.1984 

Take notice that on October 25.1984. 
Northern Natural Gas Company. 
Division of InterNorth, Inc. (Northern), 
2223 Dodge Street, Omaha, Nebraska 
68102, filed in Docket No. CP85-61-000 
an application, as supplemented 
October 29.1984, pursuant to section 
7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing Northern to 
modify a small volume measuring 
station used for sales to Peoples Natural 
Gas Company, Division of InterNorth, 
Inc. (Peoples), to accommodate 
increased sales to a rural customer of 
Peoples, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Northern I'equests authority to modify 
one delivery point for the delivery of gas 
to Peoples for resale to Henry 
Gaalswyck. who operates a farm in 
Martin County, Minnesota. Northern 
indi-cates that Mr. Gaalswyck has 
expanded his crop drying operations 
and requires an increase in peak day 
supplies from 200 Mcf of gas to 400 Mcf. 
Northern states that to accommodate 
this increase, it would be required to 
upgrade the measuring facilities from a 
Rockwell 5000 meter to a Rockwell 
10000 meter which would permit 
increased hourly deliveries from 8 Mcf 
of gas to 24 Mcf. Northern also indicates 
that the $2,914 facility modification 
would be financed by Peoples making to 
Northern a contribution in aid of 
construction for the full $2,914 cost. 

Northern also indicates that the 
increased volumes would not change 
Peoples’ existing entitlement from 
Northern. 


Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
Decembo' 10,1984, file withihe Federal 
Energy Regulatory Commission, 
Washington. D.C 20428, a motion to 
intervene or a protest in ecoordance 
with the requirements vS the 
Commission’s Rides of Practice and 
Procedure (18 CFR 385.214 or 3W5.21U 
and the Regulations under the Natural 
Gas Ad (IB CFR 157^0). All protests 
filed with the Commission wiU be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to malce the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 

Take further notice thart pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to mtervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate isrequir^by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Northern to appiear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Dt>c. 84-90f78l Flliidl-%^; MS «n) 

BILUNO COOE sriT-oi-a 


[Docket No. CP8S-62-000] 

Northern Natural Gas Co., Division of 
InterNorth, Inc.i Request Under 
Blanket Authorization 

November 19.1984, 

Take notice that on October 25,1984, 
Northern Natural Gas Company, 
Division of InterNorth, Inc. (Northern). 
2223 Dodge Street, Omaha. Nebraska 
68102, filed in Docket No. CP85-62-000 a 
request pursuant to { 157.205 of the 
Regulations under the Natural Cas Act 
for authorization to add an additional 
point of delivery of natural gas to 
Wisconsin Gas Company (Wisconsin 


Gas) under authorization issued in 
Docket No. CP82-4(n-000 pursuant to 
section 7 of the Natural Cas Act, all as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

Northern proposes to construct and 
operate tap and other appurtenant 
facilities in Monroe, Wisconsin, for die 
purpose of establishing a new delivery 
point ot serve Ft. McCoy^ a U.S. Army 
reserve training center. Ft. McCoy has 
contracted with Wisconsin Gas. a 
current customer of Northern, for 
natural gas service to accommodate its 
residential and office heating needs, it is 
stated. Northern states that the 
estimated peak day and annual gas 
requirements of Ft McCoy in the fifth 
year would be 518 Mcf and 58,000 Mcf, 
respectively. These quantities would be 
served wit^n Wisconsin Cas* firm 
entitlement and would be delivered 
according to Northern’s Rate Schedule 
CD-I, It is asserted. Northern estimated 
that the cost to construct the proposed 
facilities would be $35.937.oa 

Any person or the Commission’s staff 
may. within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the Instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kooneth F. Plumb, ^ 

Secretary, 

(FK Doc. 84<a07lK: FUad «:46 am) 

BIUJNQ COOE 8717>01-ll 


[Docket No. CP85-72-000] 

Northern Natural Gas Co., Division of 
InterNorth, Inc.; Request Under 
Blanket Authorization 

November 19.1984. 

Take notice that on October 24.1984, 
Northern Natural Gas Company. 
Division of InterNorth, Inc. (Applicant), 
2223 Dodge Street, Omaha. Nebraska 
68102. filed in Docket No. CP85-72-000 a 
request pursuant to § 157.205 of the 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
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reassign certain volumes of natural gas 
from one delivery point to another 
delivery point for its customer. Northern 
Stales Power Company (NSPJ, under the 
certificate issued in Docket No. CP82- 
401-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

Applicant proposes to reassign 25,600 
Mcf per day of the contract demand gas 
volumes currently delivered to NSP at 
the St. Paul, Minnesota. Town Border 
Station to another existing delivering 
point to NSP at the Lake Elmo. 
Minnesota. Town Border Station (Lake 
Elmo TBS). Applicant states that it 
presently transports, by displacement, 
up to 25.600 Mcf of vaporized liquefied 
natural gas (LNG) per day for NSP 
which is delivered at the Lake Elmo TBS 
pursuant to Applicant's currently 
effective Rate ^hedule T-13. Applicant 
further states that by implementing the 
proposed reassignment it would seek 
Commission authorization to cancel the 
NSP transportation service under Rate 
Schedule T-13. It is stated that the 
reassigned volumes would be used to 
replace the discontinued vaporized LNG 
transportation service, thereby saving 
NSP transportation charges associated 
with the transportation service. 

It is indicated that the total contract 
demand to be delivered to NSP would 
not change under the subject proposal 
and that the proposal would not change 
Applicant's peak day and annual 
deliveries. It is further indicated that no 
new facilities would be required for the 
proposal 

Any person or the Commission's staff 
may. within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb. 

^ecretoiyi 

im Doc 8i-307W Rlcd ll-ZMW: am) ' 

BtLUNQ CODE t/ir-OI-M 


(Docket No. CP85-60-0001 

Northern Natural Gas Co. Division of 
InterNorth, Inc.; Request Under 
Blanket Authorization 

November 19,1984. 

Take notice that on December 31, 

1984, Northern Natural Gas Company. 
Division of InterNorth, Inc. (Northern), 
2223 Dodge Street. Omaha. Nebraska 
68102, filed in Docket No. CP85-80-000 a 
request pursuant to § 157.205 of the 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
construct and operate a delivery point to 
accommodate natural gas delivery to 
Wisconsin Power & Light Company 
(WPL) under its certificate issued in 
Docket No. CP82-401-000 pursuant to 
section 7 of the Natural Gas Act, as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

Northern proposes the construction 
and operation of one large volume 
measuring station for its utility 
customer, WPL. It is stated that the WPL 
would use volumes delivered through 
the measuring station to serve the 
Badger Ordnance Ammunitions plant 
(Badger Ordnance) and the Bluff View 
Acres housing addition both located in 
Sauk County, Wisconsin. Northern 
estimates the cost to construct the 
subject facilities is $159,720. 

It is stated that Badger Ordnance 
manufactures powder for ammunition 
and would use the natural gas for space 
heating and process gas. The estimated 
peak day and annual gas requirements 
of Badger Ordnance for the fifth year are 
960 Mcf and 100.000 Mcf, respectively. It 
is further stated that Bluff View Acres 
would use the gas for re.sidentlal 
heating. The estimated peak day and 
annual gas requirements of Bluff View 
Acres for the fifth year are 150 Mcf and 
16,000 Mcf, respectively. 

Any person or the Commission's staff 
may. within 45 days after issuance of 
the instant notice by the Conmilssion. 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214] a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to her 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 


authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary, 

m Doc. 84-.Xr84 FI!f<J 11-23-M; 8:45 am) 

BILLING CODE e717-01-«l 


I Docket No. CP85-105-O00I 

United Gas Pipe Line Co.; Application 

November 19.1984. 

Take notice that on November 11. 

1984. United Gas Pipe*Line Company 
(Applicant). P.O. Box 1478, Houston. 
Texas 77001. filed in Docket No. CP 85- 
105-000 an application pursuant to 
section 7(c] of the Natural gas Act for a 
certificate of public convenience and 
necessity authorizing Applicant to 
institute a special sales program to 
alleviate take-or>pay exposure and 
provide rate relief for the customers on 
its system, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that over the past 
years, it has e.xpericnced a decline in its 
sales volume, with no upturn currently 
in sight. It is said that from 1.0G2.000.000 
Mcf of natural gas in 1981, the sales 
level fell to 865.000.000 Mcf in 1982 and 
to 586,000,000 Mcf in 1983. Applicant's 
projections show a further drop in sales 
to 550,000,000 Mcf in 1984. It is asserted 
that this decline in sales is attributable 
to a variety of factors, including (1) 
reduced demand due to economic 
conditions, weather conditions, and 
conservation; (2) reduced purchases by 
interstate pipeline customers as they 
reduce purchases from Applicant and 
thus reduce their own take-or-pay 
exposures; and (3) increased 
competition from other gas suppliers. 

It is said that the drop in Applicant's 
sales has an adverse impact on 
Applicant and its customers because of 
increased take-or-pay exposure and that 
as Applicant's sales decline, its 
exposure under take-or-pay provisions 
of existing producer contracts increases. 
Applicant estimates that its take-or-pay 
exposure for 1982 through 1984, after 
giving effect to various settlements, is 
likely to be in excess of $900 million. 

Applicant contends that the loss of 
markets that Applicant has experienced 
is only partially reflected in its currently 
effective rates determined by a 
settlement recently approved by the 
Commission in Docket No. RP82-57. The 
settlement, it is said, established rates 
for two periods. Applicant states for the 
first settlement rate period, October 1. 
1982, through September 30.1983, rates 
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were calculated on an imputed sales 
volume of 700,000.000 Mcf, whereas 
actual sales were 640.000,000 Mcf. 
Applicant slates further that the same 
imputed sales level underlies rates for 
the second rate period, an open-ended 
period that commenced October 1.1963, 
but the worsening trend of Applicant's 
sales suggests that Applicant would fall 
even further behind in recovering its 
costs. Applicant asserts that its Form 
No. 16 for September 1984 shows a sales 
volume of 562.000,000 Mcf of gas for the 
12 months ended August 31.1984, and a 
projected sales volume of 523,000.000 
Mcf for the 12 months ended August 31, 
1985. 

Applicant, it is said, has undertaken a 
number of measures to counteract the 
drop in its sales and the resulting 
increase in its take-or-pay exposure and 
shortfall in its cost recovery. Applicant 
states it has been involved in ongoing 
negotiations with producers to reach 
accommodation on price, take-or-pay 
and rate-of-take provisions in its gas 
purchase contracts. Applicant states 
further that as part of this effort. It has 
entered into arrangements with some of 
its suppliers allowing them to sell excess 
deliverability to alternative markets on 
a short-term basis, in connection with 
which Applicant had provided 
transportation service. It is said that 
during August 1984. such arrangements 
authorized producers to sell over 
9,000,000 Mcf of gas otherwise under 
contract to Applicant. It is further said 
that Applicant has undertaken steps to 
cut its costs, with the reductions in such 
costs being passed on to its customers in 
the form of lower rates. Applicant 
asserts, for example, that over the past 
18 months. Applicant has reduced its 
Rate Schedule DG-S demand charge 
from $11.28 to $0.13, a reduction of 46 
percent, and its Rate Schedule DG-S 
commodity rate from $4.04 per Mcf to 
$3.31 per Mcf. a reduction of 18 percent. 
Applicant asserts further that effective 
Jiuie 1,1984, Applicant instituted a 
special discount rate for its 
jurisdictional sales and during August 
1984 sold 1,900,000 Mcf of gas pursuant 
to this rate. It Is said that even with 
these measures, total throughput on 
Applicant’s system continues to be 
depressed, and its take-or-pay exposure 
continues to mount. 

Applicant states that in order to 
address the problem further. Applicant 
needs a program which authorizes 
applicant to compete in the markets that 
the Commission has detemined to be 
marginal and permits Applicant the rate 
flexibility to do so. It is said that such a 
program and the additional sales that 
Applicant has the opportunity to make 


under it are necessary in order for 
Applicant to be in a position to offer its 
suppliers the increased levels of 
purchases that appear necessary to 
obtain meaningful reductions in its 
purchased gas costs. It is further said 
that the need for action is particularly 
urgent at this time in light of the 
approaching decontrol of large 
quantities of wellhead supplies on 
January 1,1985, and the proliferation of 
producer special marketing programs, 
which have increased the level of 
competition for gas markets. 

Applicant states that it seeks 
authority to institute a special sales 
program (SSP) to remain in effect 
through December 31,1985, aimed at 
increasing Applicant’s sales and 
enhancing its competitiveness in the gas 
market. Tlie program, it is said, is 
designed to benefit Applicant's existing 
customers both by providing take-or-pay 
relief and by providing revenue credits 
to Account No. 191 for gas sold under 
the program. It is said that the program 
would also provide a means of ensuring 
higher lakes to producers, allowing 
Applicant to maintain and acquire gas 
supplies for its customers* future use. 

Applicant states that the major 
elements of the program are blanket 
authorization to make interruptible on- 
system and off-system salel subject to 
certain market and rate conditions. 
Applicant states that in formulating the 
program. Applicant has incorporated 
features from the Commission’s orders 
authorizing off-system sales and 
producer special marketing programs on 
such points as eligible markets, rates, 
and reporting requirements, all as set 
out below. 

A. Eligible Markets, Applicant 
proposes to make SSP sales to 
customers on its system to serve 
requirements in excess of any 
customer’s currently authorized 
maximum daily quantity (MDQJ. It is 
maintained that under existing 
programs, such as its special discount 
rate, Applicant already has substantial 
price flexibility in providing service up 
to a customer’s MDQ and that the SSP 
would enable Applicant to meet any 
incremental demand of the customers on 
its system. 

For off-system sales, Applicant 
proposes to sell gas under the SSP to the 
marginal markets to which the 
Commission has authorized sales under 
producer special marketing progiams. 
Thus, subject to the conditions 
dc.scribed below, Applicant seeks 
authority to sell gas to any willing 
Interstate pipeline. Hinshaw pipeline, 
local distribution company or end-user 
that desires to purchase gas under the 


program. Applicant states that as with 
the special marketing programs already 
authorized by the Commission, sales to 
distributors or end-users that are served 
directly or indirectly by any pipeline 
(provided that no tariff provision 
prevents the sole) would be limited to 
new loads not previously served by 
natural gas or to requirements that are 
being or would otherwise be served by 

(1) Alternative fuels, 

(2) Producer direct sales 
arrangements, 

(3) Gas made available under 
industrial sales programs or other 
similar sales programs, 

(4) Gas sold by pipelines under 
special discount rates or in off-system 
sales, 

(5) Propane or synthetic natural gas, 
or 

(6) Interruptible sales service 
schedules. 

Applicant states that in its orders on 
special marketing programs, the 
Commission has determined that the 
above-described markets are open to 
competition and that sales to such 
markets should be permitted on a self- 
implementing basis. 

B. Rates and Revenue Crediting, 
Applicant proposes to charge negotiated 
rates for its sales under the SSP, subject 
to revenue crediting for all sales and to 
a ceiling rate for sales for resale. To the 
extent Applicant incurs third-party 
transportation charges in delivering gas 
to an SSP customer, it proposes to add 
such charges to the sales rate to that 
customer. In addition. Applicant 
proposes to collect the Gas Research 
Institute surcharge in connection with 
all sales to which such surcharge is 
applicable. 

Applicant states that it is not 
proposing a minimum rate for its SSP 
sales, but instead, it has designed the 
program so that SSP sales are assumed 
to recover Applicant’s actual cost of gas 
for the month in which the sale is made. 
Applicant proposes to exclude from the 
total gas costs used to compute Account 
No. 191 an amount computed by 
multiplying the actual weighted average 
cost of gas for the month by the volume 
of SSP sales. It is asserted that this has 
the effect of assuring that the SSP 
customers, which are expected to be 
predominantly customers that were not 
previously served by Applicant and that 
may not remain on the system after the 
expiration of this short-term program, 
would neither receive the benefit of the 
negative surcharges built up during prior 
periods nor contribute to creation of 
surcharges affecting Applicant’s future 
rates to traditional customers. Under 
this prot ediire, Applicant states, it alone 
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vroold be at risk for any underrecovery 
of gas costs. In addition, Applicant 
proposes to credit to a non-interest- 
bearing subaccount of Account No. 191 
five cents per Mcf of SSP sales. 

Applicant contends that as a result of 
this procedure, the cost of gas sold 
under the SSP would be recovered 
solely from SSP customers, and 
Applicant's existing customers would 
receive future reductions in rates 
equivalent to five cents for each Mcf of 
SSP sales. 

Applicant states that the revenue 
crediting is intended to be a fixed 
obligation no matter what the price in a 
particular SSP transaction and that 
Applicant would not knowingly enter 
into a SSP contract at a rate that is less 
than its costs, /.e.. weighted average cost 
of gas plus variable costs plus the cost 
of crediting to Account No. 191 five 
cents per Mcf of gas sold hereunder. 
However. Applicant submits it does 
Intend to be as competitive as the 
circumstances permit. Applicant states 
that today's market conditions might 
reqiare Applicant in certain instances to 
offer a fixed rate over a given period of 
time which when viewed after the fact 
may prove to be below its costs and that 
if this would occur, only Applicant's 
shareholders would bear the 
consequences. It is maintained that 
there would be no reduction in the 
benefits Applicant's existing customers 
realize under the program. Applicant 
submits that on the other hand to the 
extent Applicant is able to generate 
revenues under the program, net of 
crediting and recovery of its variable 
costs Applicant assumed in its rate 
settlement, which is based on an 
imputed sales volume of 700,000.000 Mcf 
of gas per year. 

For sales for resale under the SSP. 
Applicant proposes a ceiling rate 
equivalent to its rate computed at its 
system average load factor for sales to 
large distribution companies in the rate 
zone in which delivery to the customer 
is made by Applicant. Applicant states 
that this ceiling is meant to assure that 
within the framework of negotiated 
rates under the SSP, there is a regulated 
maximum for sales to resale customers. 

C. Transportation. Applicant intends 
to rely upon existing programs under 
section 7 of the Natural Gas Act and 
section 311 of the Natural Gas Policy 
Act of 1978 (NGPA) for the 
transportation of SSP gas by third 
parties to customers that are located off 
Applicant’s system. To the extent that 
transportation to any SSP customer may 
be restricted because of the syslera- 
supply condition under Part 284 of the 
Commission's regulations. Applicant 


asks that such condition be waived so 
that SSP gas may be moved to any 
eligible purchaser. 

D. Facilities. Applicant does not seek 
authorization to construct or operate 
any additional facilities in this 
application. 

k Incremental Pricing. So that it may 
compete on an equal footing with sales 
by producers under special marketing 
programs, Applicant asks that it be 
granted a limited-term exemption from 
the incremental pricing rules of Title II 
of the NGPA with regard to sales under 
the SSP. It is asserted that such an 
exemption is necessary to prevent or 
alleviate special hardship, inequity or 
unfair distribution of burdens and that 
absent an exemption. Applicant would 
be placed at an unfair disadvantage in 
competing with procedures for sales to 
certain customers in marginal gas 
markets. It is submitted that as a result. 
Applicant and its customers would be 
denied the rate and lake-or-pay benefits 
otherwise available under the SSP. 

F. Reporting Requirements. Applicant 
proposes to submit monthly reports 
containing information similar to that 
required for the monthly reports under 
special marketing programs to keep the 
Commission and interested parties 
advised of progress under SSP. 

Applicant would include in such repeats 
the name of each purchaser under the 
program, the volumes of gas sold in each 
transaction, the price for each sale, a 
description of the eligibility 
requirements applicable to each sale, 
and a description of the transportation 
arrangements for delivering the gas to 
the purchaser. In addition, should the 
Commission deem it beneficial 
Applicant states that it would 
participate in periodic status 
confereacM with the Commission Staff 
and interested parties to review the 
operation of the program. 

Any person desiring to be heard or to 
protest with reference to said 
application should on or before 
December 10.1984, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 


intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure hearing provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

IFR Doe 84-30789 11-23-84:8:45 amf 

BIUJNG CODE f717-01-M 


[Docket No. QFS4-183-001] 

Texasgulf, Inc.; Application for 
Commission Certification of Qualifying 
Status of a Cogeneration Facility 

November 19,1984. 

On October 25,1984. Texasgulf. Ina, 
(Applicant). P.O. Box 30321. Ralei^ 
North Carolina. 27622-4)321. submitted 
for filing an application for certification 
of a facility as a qualifying cogeneration 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping-cycle cogeneration 
facility will be located at the Phosphate 
Operation plant on N.C. Highway 306, 
six miles north of Aurora, North 
Carc^ina. The facility will consist of 15 
sulphuric acid plant waste heat recovery 
units and an extraction steam turbine- 
generator. Extracted steam will be used 
to evaporate water from 30% phosphoric 
acid to produce 54% phosphoric acid. 

The net electric power production 
capacity of the ^cility will be 40 MW. 
The primary energy source will be waste 
heat from sulphuric acid plant. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. N. E., W'ashington, D.C. 
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20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests must be fded within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must fde a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. M-30785 FHed 11-23-44:0:45 am] 

BILUNQ CODE trir-OI-M 


(Docket No. QF84-463-001J 

TGS Associates; Application for 
Commission Certification of Qualifying 
Status of a Small Power Production 
Facility 

November 19.1984. 

On October 24,1984, TGS Associates, 
(Applicant), 1419 Broadway, Suite 415, 
Oakland, California 94612 submitted for 
fding an application for certification of a 
facility as a qualifying small power 
production facility pursuant to $ 292.207 
of the Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 24 MW Dixie Central Power 
project will be located in Churchill 
County, Nevada. The facility will use a 
flash steam turbine, or a binary cycle or 
both to generate electric power from a 
liquid dominated geothermal resource as 
a primary energy source. The facility 
will also include the construction of a 
225-mile8, 230 kV transmission line that 
will connect the Dixie Central project in 
Dixie Valley Nevada to Southern 
California Edison's Bishop Central 
substation at Bishop, California. This 
transmission line will be shared with 
TGS Associates* Spring Creek Power 
Project, Docket No. QF84-462-001. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed wihin 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 


appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 04-30788 Piled 11-23-04:8:45 mn] 

BILLING CODE 6717-01-M 


(Docket No. QF84-462-001 ] 

TGS Associates; Application for 
Commission Certification of Qualifying 
Status of a Small Power Production 
Facility 

Novemlier 19,1984. 

On October 24,1984, TSG Associates, 
(Applicant). 1419 Broadway, Suite 415, 
Oaldand, California, 94612 submitted for 
filing an application for certification of a 
facility as a qualifying small power 
production facility pursuant to § 292.207 
of the Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 24 MW Spring Creek Power 
project will be located in Churchill 
County, Nevada. The facility will use a 
flash steam turbine, or a binary cycle or 
both to generate electric power from a 
liquid dominated geothermal resource as 
a primary energy source. The facility 
will also include the construction of a 
225>miles, 230 kV transmission line that 
will connect the Spring Creek project in 
Dixie Valley Nevada to Southern 
California Edison's Bishop Central 
substafion at Bishop, California. This 
transmission line will be shared with 
TSG Associates* Dixie Central Power 
Project, Docket No. QF84-463-001. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE.. Washington. D.C. 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 


intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

IFR Doc. 64-30787 Filed 11-23-84: MS em} 

BILUNO CODE 6717-01-M 


(Docket No. QF85-53-000] 

Union Village Hydroelectric Co.; 
Application for Commission 
Certification of Qualifying Status of a 
Small Power Production Facility 

November 19,1904. 

On October 22,1984, Union Village 
Hydroelectric Company (Applicant), of 
26 State Street, Montpelier, Vermont 
05602 submitted for filing an application 
for certification of a facility as a 
qualifying small power production 
facility pursuant to S 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The proposed 1000 kW hydroelectric 
facility (P-7208) will be located on the 
Ompompanoosuc River near Thetford, 
Vermont. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulator Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local. State or 
Federal law, including those regarding 
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siting, construction, operation, licensing 
and pollution abatement. 

Kenneth F. Plumb. 

Secretary, 

|FR Doc 64-30788 Filed 11-23-84:8.-45 amj 
ItUIMG CODE •717<01-M 


(Docket No. RP84-128-0011 

Alabama-Tennessee Natural Gas Co.; 
Revised Compliance Filing 

November 20.1984. 

Take notice that on November 15. 

1984. Alabama Tennessee Natural Gas 
Company (Alabama-Tennessee), Post 
Office Box 918, Florence, Alabama. 

35631, tendered for filing Substitute 
Forty-Fifth Revised Sheet No. 3-A as 
part of its FPC Gas Tariff, Third Revised 
Volume No. 1. This tariff sheet is 
proposed to become effective September 
14, 1984. and Alabama-Tennessee 
requests that there be granted any 
necessary waivers of the Commission's 
Regulations to accomplish this proposed 
effective date. 

Alabama-Tennessee states that the 
purpose of the revised tariff sheet is to 
adjust Alabama-Tennessee's rates as a 
result of a correction made to the Base 
Tariff Rates in AJabama-Tennessee’s 
filing on September 13,1984. in Docket 
No. RP84-128-000. 

Substitute Forty-Fifth Revised Sheet 
No. 3-A provides for the following rates: 


Rate schedule 

Rates 

alter 

cufrenl 

adjust¬ 

ment 

(cents) 

G-1 


Demand. 


0._ " 

' 660 

0 ,.^ .. 

1 04.94 

Commodhy. . 

1 06.54 

Gas.. 

350 10 

SG-1 

Commodrty..., 

f 20.50 


1 391 30 

m * ■'! 

CommodWy.. i 

> 16.64 

Ga* .. 

36863 


Alabama-Tennessee states that copies 
of the tariff filing have been mailed to 
all of its jurisdictional customers and 
affected State Regulatory Commissions. 

Any person desiring to be heard or to 
protest such filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE.. Washington. 
D.C. 20426, in accordance with Rule 211 
or 214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests should be filed on 
or before November 27.1984. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serv'e to make the 


Protestants parties to the proceeding. 
Any person wishing to become a parly 
must file a petition to intervene; 
provided, however, that any person who 
has previously filed a petition to 
intervene in this proceeding is not 
required to file a further pleading. 

Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 84-30»31 Filed 11-23-84; 8:45 ami 
BILLING CODE 6717-01-M 


{Docket No. RP84-76-003] 

Alabama-Tennessee Natural Gas Co.; 
Proposed Changes In FERC Gas Tariff 

November 20,1984. 

Take notice that on November 9,1984, 
Alabama-Tennessee Natural Gas 
Company (Alabama-Tennessee) 
submitted revised tariff sheets 
designated as follows: 

Substitute First Revised Sheet 

Nos. 4. 7. 9.13.17 and 21 

Such tariff sheets are proposed to 
become effective as of October 31, 1984. 
Alabama-Tennessee requests a waiver 
of any Commission Regulations required 
to make the above-designated tariff 
sheets effective as of October 31.1984. 
which is the date after the expiration of 
the suspension of the original ta'riff 
sheets by the Commission's order of 
May 30.1984 

Alabama-Tennessee states that such 
substitute revised tariff sheets are 
submitted pursuant to the requirements 
of the Commission’s order of September 
12,1984 and the letter order issued 
October 31,1984 by the Director, Office 
of Pipeline and Producer Regulation, 
requiring the elimination of specified 
variable costs from the minimum bill 
provisions of the tariff. 

Alabama-Tennessee states that copies 
of this filing have been served upon its 
jurisdictional customers and State 
Commissions of Alabama, Mississippi, 
and Tennessee. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington. 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211. 
385.214). All such petitions or protests 
should be filed on or before November 
27,1984. Protests should be considered 
by the Commission in determining Ihe 
appropriate action to be taken, but will 
not serve to make proleslants parties to 


the proceeding. Any person wishing to 
become a parly must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

If-K Doc. 84-30832 Filed 11-23-84:8:45 am| 

BILLING CODE 6717-4)1-M 


(Docket No. TA85-1-48-002] 

ANR Pipeline Co.; Proposed Changes 
In FERC Gas Tariff 

November 20,1984. 

Take notice that on November 14, 

1984, ANR Pipeline Company (ANR) 
lendered for filing as part of its FERC 
Gas Tariff. Original Volume No. 1. 
Substitute Twenty-Third Revised Sheet 
No. 7, to be effective November 1.1984. 
to reflect the elimination of Order No. 
399 refunds and support for the Gas 
Arctic Northern Border refund in 
compliance with the Commission’s order 
issued on October 31.1984. 

Copies of this filing were served upon 
ANR’s customers and interested state 
commissions 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington. 
D.C. 20426, in accordance with 
§§ 385.211 and 385.214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211. 385.214). All 
such petitions or protests should be filed 
on or before November 27,1984. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parlies to the proceeding. 
Any person wishing to become a parly 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretory. 

{FR Doc. 84-30033 Filed It-23-84: 8:45 ain| 

BILLING CODE 6717-01-M 


(Docket No. TA85-1-32-003) 

Colorado Interstate Gas Co.; Proposed 
Change in Rates Under Purchased Gas 
Adjustment Clause Provision 

November 20.1984. 

Take notice that Colorado Interstate 
Gas Company (CIG), on November 13. 
1984, tendered for filing proposed 
changes in its FERC Gas Tariff. Original 
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Volume No, 1. The piroposed changes 
would increase the demand rale under 
CIG’s jurisdictional rale schedules by 44 
cents per Mcf and decrease the 
commodity rale by 4.19 cents per Mcf, 
This filing reflects a net annual decrease 
in purchased gas costs of approximately 
$.5 million. 

The filing was made to enable C!G to 
reflect in its rates, pursuant to Section 
21 of C1G*8 FERC Gas Tariff, Original 
Volume No. 1. net decreased purchased 
gas costs it will experience as the result 
of rate filings made by certain of its 
pipeline suppliers. 

CIG requests that the instant filing be 
made effective on December 1,1984. 

Copies of the filing have been served 
upon the Company’s jurisdictional 
customers and other interested persons, 
including public bodies. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C, 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 

385.214). All such petitions or protests 
should be filed on or before November 

27,1984. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. a4>30034 FUed 11-23~M; 8.45 
BtUJNG CODE 6717-01-M 


[Docket No. RP84-138-001] 

Lawrenceburg Gas Transmission 
Corp.; Proposed Change in FERC Gas 
Tariff 

November 20.1984. 

Take notice that on November 13, 

1984 Lawrenceburg Gas Transmission 
Corporation (Lawrenceburg) tendered 
for filing one (1) substitute revised gas 
tariff sheet to its FERC Gas Tariff First 
Revised Volume No. 1, to become 
effective September 13.1984: 

Substitute Thirty-fourth Revised Sheet No 4 

Lawrenceburg states that it originally 
Filed Thirty-fourth Revised Sheet No. 16 
in order to comply with Commission 
Order No. 380 issued May 25.1964 
which required that purchased gas costs 
be stated separately in all pipeline sales 
tariffs. In that initial filing Lawrenceburg 
apparently went beyond the 


requirements of Order No. 380 by 
separating its Rale Schedule CDS-l 
demand charge into “Purchased Gas” 
and “Other” costs components. The 
instant filing was made, according to 
Lawrenceburg for the sole purpose of 
reflecting Rate Schedule CDS-l Demand 
Charges as a single line item. 

Copies of this filing were served upon 
Lawrenceburg’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rule 211 
or Rule 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 38S.211, 

365.214). All such motions or protests 
should be filed on or before November 

27,1984. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party to the proceeding must 
file a motion to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
KetmeUi F. Plumb, 

Secretory. 

(FR Ooc. 8)45 um\ 

BILUNQ COOE 


(Docket Not. RPB4-16-003, RP84-21-004, 
RP85-15-000. and RP84-8e-001) 

Locust Ridge Gas Co.; Motion for 
Withdrawal 

November 20,1064. 

Take notice that on November 15, 

1984, Locust Ridge Gas Company 
(Locust Ridge) tendered for filing a 
Motion For Withdrawal Of Certain 
Pleading Pending Submission Of 
Stipulation And Agreement Locust 
Ridge states that on November 13,1984, 
an agreement in principle was reached 
between Locust Ridge and the Federal 
Energy Regulatory Commission Staff 
which would resolve all issues in Docket 
Nos. RP84-88-000 and RP85-15-00a 

Specifically, Locust Ridge moves to 
withdraw the following: 

(1) The October 18.1984 “Motion by 
Locust Ridge Gas Company For 
Reconsideration Of Order And Request 
For Stay Pending Action On This 
Motion” concerning the October 15.1984 
Order Denying Rehearing; 

(2) Alternate B Tariff Sheets in the 
October 25,1984 Compliance Filing of 
Revised Tariff Sheets in Docket No. 
RP84-88: and 

(3) The October 29.1964 rate filing in 
Docket No. RP85-15-000. 


Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington. 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 

385.214). All such petitions or protests 
should be filed on or before November 

27,1984. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a patty must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

fFR Ooc 84-30838 FUod 11-^23^; ami 

BILUNO CODE 8717-01^ 


(Docket No. RP8S-2S-0001 

Northern Border PIpetfne Co,; 
Proposed Changes In FERC Gas Tariff 

November 2a 1964. 

Take notice that Northern Border 
Pipeline Company (Northern Border) on 
November 16.1984, tendered for filing 
the following to its FERC Gas Tariff. 
Original Volume No. 1: 

First Revised Sheet No. 105. 

Northern Border indicates that the 
instant filing is made to establish a new 
depredation methodology for its 
pipeline system. It is stated that the 
implementation of the proposed change 
will result in levelizing the 
transportation charges through October 
31,1996, to Northern Natural Gas 
Company, Division of InterNorth. Inc., 
Panhandle Eastern Pipe Line Company 
and United Gas Pipe Line Company 
(U.S. Shippers) under Original Volume 
No. 1 of its FERC Gas Tariff. It is 
projected that the levelization proposal 
will reduce the cost of service allocated 
among the U.S. Shippers by 
approximately $63 million during the 
contract year from November 1, 1984. to 
October 31. 1985. 

Northern Border bases its filing upon 
applications made by Pan-Alberta Gas, 
Ltd. with the National Energy Board of 
Canada, by Northwest Alaskan Pipeline 
Company with the Economic Reg^atory 
Administration and the Commission and 
by Northern Border with the 
Commission. If approved, these filings 
would extend the life of the export, 
import, sales and transportation 
authorizations through October 1996. as 
well as the obligation of the U.S. 
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Shippers under their Serv'ice 
Agreements with Northern Border. 

In view of these flings, ft is slated 
that the levefeation approach will 
reasonably match system utili^tion and 
the obligations of its U.S. Shippers. 

Any person desirfng to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE,. Washington. 
D.C. 20426, in accordaxrce with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). AJl such petitions or protests 
should be filed on or before November 
27,1984 Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|PR Doc.8t-3l»r7 HHad ia*-2S-a4; 8^CS «mt 
nUJNQ CODE 67f7-0t-M 


[Docket No. RP85-5-001) 

Northwest Alaskan Pipeline Ca; Tariff 
Changes 

November 20.1984. 

Take notice that on November 16, 

1984, Northwest Alaskan Pipeline 
Company ("Northwest Alaskan"). 295 
Chipeta Way, Salt Lake City, Utah 
84108-6900. tendered for filing in Docket 
No. RP85-5~001 the following revised 
tariff sheet: 

Substitute Fourteenth Revised Sheet No. 5 
Substitute Fifteenth Revised Sheet No. 5 

Northwest Alaskan states that it has 
been provided with revised estimates of 
the demand charges from its Canadian 
supplier, Pan>All^rta Gas Ltd. ("Pan- 
Alberta") affecting four gas sales tariffs 
with its purchasers. Northern Natural 
Gas Company, a Division of InterNorth 
Inc. ("Northern"). Panhandle Eastern 
Pipe Line Company ("Panhandle"). 

United Gas Pipe Line Company 
(“United"), and Pacific Interstate 
Transmission Company ("PIT"). The 
revised estimate indoded in Substitute 
Fourteenth Revised Sheet No. 5 provides 
for a reduction in the cost previously 
included in Fourteenth Revised Sheet 
No. 5. Northwest Alaskan requested that 
the Commission grant any waiver of its 
regulations that it may deem necessary 
in order that Substitute Fourteenth 
Revised Sheet No. 5 may become 
effective November 1,1984. as proposed. 
The revised estimate of demarKi charges 


included in Substitute Fifteenth Revised 
Sheet No. 5 are being submitted for filing 
and acceptance pursuant to the 
amended purchase agreements between 
Northern, Panhandle, United and PIT, 
and Rate Schedules X-1. X-2, X-3 and 
X-4 to become elective January 1,1985. 

A copy of this filing is being served on 
Northwest Alaskan's customers. Any 
person desiring to be heard or to protest 
said filing should file a petition to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NJS.. Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests should be filed on 
or before November 27.1984. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. MmSOQSS F11«d aoil 

BILUMG COOE f717-^l-li 


1 Docket No. RP8S-24-000] 

Pacific Interstate Offshore Co.; 
Proposed Change In Rate 

November 20,1984. 

Take notice that Pacific Interstate 
Offshore Company (PIOC) on November 
15.1984, tendered for filing as part of its 
FERC Gas TariH, Volume No. 1. First 
Revised Sheet No. 4, 

The reason for submittal of the second 
year rate filing is to comply with 
Commission order dated June 21,1983, 
requiring, in part, PIOC "to file revised 
rates to be effective daring the second 
and third year of the initial three-year 
period, which revised rates shall reflect 
in the sales rate for such years the latest 
available deliverability estimates". This 
proposed change is submitted in 
compliance therewith. 

Copies of the filing were served upon 
the Company's sole pnrehaser under its 
FERC G^ Tariff, Pacific Lighting Gas 
Supply Company. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 
D.C. 20426, in accordance with the 
requirements of Rules 211 or 214 of the 
Commission's Rules of Practice and 
Procedure (10 CFR 385.214 or 385.211). 


AJl such petitions or protests should be 
filed on or before Nov. 27.1984. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a parly 
must file a petition to intervene. Copies 
of this filing are on file with the 
Coinmissiem and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 84-^30839 FUad S}«S 4in| 

BILUNG COOE S717^t-lf 


[Docket No. RPa3-137-012] 

Transcontinental Gas Pipe Line Corp,; 
Tariff Filing 

November 20,1984. 

Take notice that Transcontinental Gas 
Pipe Line Corporation (Transco) on 
November 15,1984, tendered for filing 
Substitute Thirty-Third Revised Sheet 
No. 52 to its FERC Gas Tariff, Original 
Volume No. 2. The sheet is proposed to 
be effective on November 1,1984 and 
was filed to comply with the 
Commission Order dated October 18, 
1984 which accepted Transco’s Advance 
Payment Rate Reduction filed 
September 17,1984 subject to Transco's 
revising the originally filed tariff sheet 
to reOect the correct purchased gas cost. 
Transco states that since this portion of 
the subject tariff sheet refers to charges 
which are excluded in computing the 
customer's transportation rate, the 
change being made in the instant filing 
has no impact on the rate Transco 
originally proposed to charge in its 
September 17,1984 filing. 

Transco further states that copies of 
the instant filing have been mailed to 
each of its customers, and State 
Commissions and other parties to 
Docket No. RP83-137. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (10 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before November ‘ 
27,1984. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
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with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FK Ooc. Filed 11-23-64:6:45 am| 

BILLING COOe 6717-01-M 


I Docket No. ER80-259-004I 

Kansas Gas and Electric Co.; Notice of 
Compliance Filing 


On September 18,1984, PacifiCorp. 
doing business as Pacific Power and 
Light Company (PP&L), tendered for 
filing a revised Appendix 1 for the State 
of Montana,* * together with the 
Bonneville Power Administration's 
(BPA’s) determination of PP&L*s 
Average System Cost (ASC) for the 
State of Montana and a summary of the 
company's objections to BPA’s 
adjustments to its ASC, pursuant to the 
Pacific Northwest Electric Power 
Planning and Conservation Act 
(Northwest Power Act)^ and the 
Commission’s implementing regulations. 
The filing, as adjusted by BPA in 
accordance with the final ASC 
methodology,® reflects an increase in 
PP&L‘s ASC for exchange sales in the 
State of Montana for the exchange 
period beginning on February 28,1984 
PP&L has contested several of BPA’s 
adjustments to PP&L’s proposed ASC 
rate, including: the development of the 
footnote 13 labor ratio; the 
functionalization of regulatory 
commission expenses, stockholder 
expenses, and the Washington 
generation tax; the determination of the 
effective date; and three alleged 
computational errors. 

Notice of PP&L’s filing was published 
in the Federal Register with comments 
due on or before October 9,1984. 45 FR 
38,352. BPA filed a timely notice of 
intervention which raises no specific 
issues.^ 

Discussion 

Under Rule 214(a)(1) of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214), BPA’s 
timely notice of intervention serves to 
make it a party to this proceeding. 

PP&L asserts that BPA improperly 
adjusted PP&L’s footnote 13 labor ratio 
to assign general labor costs to 
distribution/other. Our preliminary 
review indicates that BPA correctly 
implemented the ASC methodology. 
Footnote 13 stipulates that the wage and 
salary ratio will be based on the ratios 
of production, transmission, and 
distribution/other functions included in 
the test period. However, PP&L 
introduced an intermediate step in 
calculating footnote 13 by first allocating 
general labor costs to production, 
transmission, and distribution using 


* See Attachment for rate schedule designation 

* 16 U.S.C. 839. 

* Docket No. RM81-41-000. Order No. 337, Sales 
of Electric Power to Bonneville Power 
Administration. Methodology and Filing 
Requirements. 48 FR 46,970 (October 17.1983) 

* Although not reiterated in BPA’s notice of 
intervention. BPA’s position is effectively reflected 
in its report on. and adjustments to. PP&L’s 
proposed ASC rate. 


footnote 24. BPA adjusted footnote 13 to 
allocate general labor costs directly to 
distribution/other. In PP&L’s prior ASC 
docket, Docket No. ER84-622-000, 29 
FERC H 61,082 (1984). the Commission 
determined that the introduction of an 
intermediate step in developing footnote 
13 was inconsistent with the ASC 
methodology. Accordingly, we shall 
deny PP&L’s adjustment to the footnote 
13 labor ratio. 

PP&L objects to BPA’s 
functionalization of regulatory 
commission expenses entirely to 
distribution/other, stating that the bulk 
of the company’s regulatory commission 
expenses at the retail level relate to its 
production and transmission system. 
PP&L initially functionalized regulatory* 
commission expenses using a 
combination of direct analysis and 
footnote 13 (which allocates costs on the 
basis of labor ratios). PP&L states, 
however, that it now supports the use of 
footnote 24 (which allocates costs on the 
basis of operations and maintenance 
expenses and plant ratios). The ASC 
methodology requires that commission 
expenses be functionalized in 
accordance with footnote 19, which 
assigns all regulatory expenses to 
distribution/other, unless the utility 
demonstrates that a different treatment 
is appropriate. In functionalizing all of 
PP&L’s regulatory expenses to 
distribution/other, BPA stated that PP&L 
had failed to demonstrate that any 
regulatory expenses were allocable to 
production or transmission. The 
functionalization of regulatory expenses 
is an outstanding issue in several ASC 
proceedings pending before the 
Commission, which involve Pacific 
Northwest utilities other than PP&L.® We 
will therefore also set this issue for 
hearing with respect to PP&L. 

PP&L objects to BPA’s exclusion of 
stockholder expenses on the basis that 
these expenses are not related to 
’’resources” and. therefore, are not 
includable in the exchange. PP&L asserts 
that stockholder expenses are incurred 
in keeping the investor informed 
concerning the company’s financial 
condition, the current course of events, 
and the future prospects of the company. 
PP&L contends that these expenditures 
ensure that potential funds are available 
to build new plant and, consequently, 
are resource-related costs. This issue 
parallels that raised in Docket No. 
ER84-622-000, where the Commission 
determined that BPA’s exclusion of 


♦ See. e.g.. Puget Sound Power and Light 
Company. Docket No. ER84-198-000: Montana 
Power Company. Docket No. ER84-26-000: and 
fdnho I\)wer Company. Docket No. ER83-712-OIX1. 


November 19.1984. 

Take notice that on October 29.1984. 
Kansas Gas and Electric Company 
(KC&E) submitted for filing its revised 
compliance filing. 

Included in KG&E’s revised 
compliance filing are the following: 

(1) Compliance cost of service. 

(2) Workpapers for the cost of service. 

(3) Rate design derivation for Rate 
Schedule PWM. 

(4) Rate design derivation for Service 
Schedule A. 

(5) Revenue calculations for the 12 
months ended December 31.1980 
(Period II) for full requirements 
municipals (Rate Schedule PWM) and 
the partial requirements municipals 
(Service Schedule A). 

(6) Rate Schedule PWM-1080 and the 
Fuel Adjustment Clause Rider FAPWM- 
580. 

(7) Compliance Amendments and the 
Fuel Adjustment Clause Rider FAGM- 
580. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
NE. Washington. D.C. 20426. on or 
before December 4,1984. Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and arc available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Ooc 84-30525 Piled 11-23-84:8:45 am) 

BILUNG COOE 6717-01-M 


(Docket No. ER84-687-000] 

Pacific Power and Light Co.; Order 
Accepting Rate for Filing, Subject to 
Refund or Adjustment, Ordering 
Summary Disposition and Directing 
Adjustments and Refunds. Noting 
Intervention, and Establishing Hearing 
Procedures 

(Issued: November 16,1984. 

Before Commissioners: Raymond J. 
O'Connor. Chairman: Georgiana Sheldon. 
A.G. Sousa. Oliver G. Richard III and Charles 
C. Stalon. 
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stockholder expenses from PP&Us ASC 
was improper because such costs are 
incurred to help maintain the utility’s 
stability and health and thus relate to all 
of the operating functions of the utility. 
Accordingly, PP&L will be directed to 
revise its ASC in this docket to include 
stockholder expenses and BPA will be 
ordered to reimburse PP&L for the 
difference between the rate, as amended 
here, and the rate as adjusted by BPA. 

PP&L objects to BPA’s 
functionalization of the Washington 
generation tax to distribution/other. 

BPA determined that the generation tax 
is actually the Montana portion of the 
company's Washington Business and 
Occupational Tax which has always 
been excluded from the ASC. PP&L, 
however, states that the tax is based on 
the value of energy generated in 
Washington for export through its 
transmission system and that the tax 
should be functionalized as a 
production-related cost. The tax issue 
presented here is identical to the tax 
issue which was set for hearing in Puget 
Sound Power & Light Company, Docket 
No. ER82-448-000, et qL We shall 
therefore order that the Washington 
generation tax issue be set for hearing. 

PP&L objects to BPA’s determination 
that the effective date for payment 
under the proposed rate should be 
February 28.1984. The Montana Public 
Service Commission established an 
effective date of February 6,1984, for the 
retail rates which generated the ASC 
rate in this proceeding. PP&L states that 
the revised retail tariff sheets which it 
filed with the Montana Commission 
were to be "effective February 6.1984. 
with meter readings on and after 
February 24,1984." PP&L filed its ASC 
with BPA on February 28,1984. The ASC 
methodology and the contracts executed 
by BPA require that a utility file its 
revised ASC with BPA within five 
working days following the 
commencement of an exchange period.* * 

PP&L apparently believes that the five 
day deadline in the ASC is triggered by 
the meter reading rate, rather than the 
effective date established by the state 
commission. We find no merit to PP&L’s 
argument The February 6,1984, 
effective date was explicitly set by the 
state commission and meters read by 
PP&L on February 24.1984, necessarily 
reflected consumption prior to February 
24. State commissions often permit 
utilities to refer to meter reading dates 
as well as effective dates as an 
administrative convenience to avoid the 
necessity of prorating a bill whose 


An exchange period is defined as the period of 
lime during which a particular set of the utility's 
retail rate schedules are in effect. 


consumption spans two rate periods.^ 
This is no way makes the date which 
has been used for convenient billing 
implementation the effective date of the 
rate. The Commission finds that BPA 
appropriately determined that PP&L’s 
submittal of the revised ASC was 
untimely, and, in accordance with the 
ASC methodology, correctly set the 
effective date as the date the untimely 
filing was made, February 28,1984.* We, 
therefore, shall deny PP&L’s request to 
adjust the effective date for its ASC rate 
for the State of Montana. 

Finally, PP&L alleges that BPA made 
three computational errors in developing 
tlie BPA-adjusted ASC rate. Our review 
confiims that BPA erred: (1) In its 
calculation of intangible plant pursuant 
to BPA’s revised footnote 24; (2) in its 
refunctionalization of Account No. 931 
to reflect BPA’s revised footnote 24; and 
(3) in its addition in deriving the 
unamortized leasehold balances on 
Schedule 1. The combined impact of 
these errors excluded about $13,000 in 
allowable test year ASC costs. We shall 
direct PP&L to correct these errors and 
require BPA to reimburse PP&L 
accordingly. 

The Commission orders: 

(A) PP&L’s requests for adjustments of 
BPA’s determination regarding the 
development of the footnote 13 labor 
ratio and the effective date of the ASC 
rate are hereby denied. 

(B) PP&L is hereby directed to revise 
its ASC to correct BPA’s computational 
errors and to functionalize stockholder 
expenses pursuant to footnote 24, as 
discussed in the body of this order. PP&L 
shall file such revised ASC within thirty 
(30) days of the date of ths order. 

(C) BPA is hereby ordered to 
reimburse PP&L for the difference 
between the filed ASC rate and the rate 
as revised to reflect the summary 
disposition directed above, plus accrued 
interest, within thirty (30) days of the 
date on which PP&L files its revised 
ASC. 

PP&L’s revised ASC rate is hereby 
accepted for filing, as adjusted by 
summary disposition, to become 
effective as of February 28.1984, subject 
to refund or adjustment. 

(E) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 


' In this proceeding, for example, all readings 
from FebrCtary 24.1984. are billed at the new rate 
without proraUon for any consumption which might 
have occurred prior to February 8,1984. 

* Under the ASCE methodology. PP&L could have 
requested that BPA excuse the untimely filing on the 
basis that delay was unavoidable. However. PPAL 
did not attempt to make such a showing either with 
BPA or in its objections Bled in the instant docket 


sections 5 and 9 of the Northwest Power 
Act and section 402(a) of the 
Department of Energy Organization Act 
of 1978, and by the Federal Power Act, 
particularly sections 205 and 206 thereof, 
and pursuant to the Commission’s Rules 
of Practice and Procedure and the 
regulations under the Federal Power Act 
and the Northwest Power Act (18 CFR, 
Chapter 1), a public hearing shall be held 
for the limited purpose of considering 
PP&L’s objections to BPA’s treatment of 
regulatory commission expenses and its 
Washington generation tax. 

(F) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days from the date of this order in a , 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. NE., Washington, D.C. 
20426. The presiding judge is authorized 
to establish procedural dates and to rule 
on all motions (except motions to 
dismiss) as provided in the 
Commission’s Rules of Practice and 
Procedure. The presiding administrative 
law judge shall transmit with his 
recommended decision the record to the 
Joint State Board convened in the 
Commission’s July 25.1984 order (28 
FERC1 61,143). 

(G) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

Pacific Power & Light Company (Docket No. 
ER84-667-000) Rate Schedule Designation 

Designation and Description 

Supplement No. 37 to Supplement No. 3 to 
Pacific Power & Light Company/Bonncville 
Power Administration Service Agreement 
under Pacific Northwest Electric Power 
Planning and Conservation Act FERC 
Electric Tariff Original Volume No. 1 
(Supersedes Supplement No. 30 to 
Supplement No. 3)—Revised ASC for 
Montana Jurisdiction with BPA Report 

(FR Doc. 84-30926 Filed 11-23-64:8:45 am] 

BILUMO CODE 6717-01-11 


[Docket Nos. CP85-26-000 end CPe5-45- 
000 ] 

Texas Gas Transmission Corp. and 
ANR Pipeline Co.; Requests Under 
Bianket Authorization 

November 19.1984. 

Take notice that on Octoer 12,1984, 
Texas Gas Transmission Corporation 
(Texas Gas), 3800 Frederica Street. 
Owensboro, Kentucky 42301. filed in 
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Docket No. CP85-26-000 and that on 
October 18,1984, as supplemented on 
October 29,1984 ANR Pipeline Company 
(ANR), 500 Rennaissance Center. 

Detroit, Michigan 48423, bled in Docket 
No. CP85-4S-000 requests pursuant to 
Section 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
transport natural gas on behalf of 
Vulcan Chemicals, a division of Vulcan 
Materials Company (Vulcan), under the 
certificates issued in Docket Nos. CP82- 
407-000 (Texas Gas) and CP82^8(>-000 
(ANR). all as more fully set forth in the 
requests which are on file with the 
Commission and open to public 
inspection. 

Texas Gas and ANR. hereinafter 
jointly referred to as Applicants, 
indicate that by assignment dated 
February 14,1984, Vulcan has acquired 
the rights of Seagull Louisiana Intrastate 
Pipeline Company (SUPCO) to purchase 
gas from Sandefer Oil and Gas, Inc., 
Aikman Petroleum. Inc. and Snyder 
Partners (Producers) for use as boiler 
fuel for process steam and other uses at 
Vulcan's Geismar, Louisiana, plant. It is 
further indicated by Applicants that 
SUPCO entered into a December 23. 

1983, gas purchase contract with the 
Producers. In order for Vulcan to use the 
gas at its Geismar plant, Applicants 
herein propose to transport 5,000 Mcf of 
gas per day and up to 1,825,000 Mcf of 
gas per year on behalf of Vulcan. 

Specifically, Texas Gas proposes to 
transport gas on behalf of Vulcan 
pursuant to the terms of an April 25, 

1984, transportation agreement which 
provides for Texas Gas to receive the 
gas for the account of Vulcan at a 
proposed point of interconnection 
between Texas Gas and SUPCO in 
Iberia Parish, Louisiana, to a point of 
interconnection between Texas Gas and 
Texas Gas Exploration Corpioralion's 
processing plant near Eunice, Louisiana, 
for further transportation. It is explained 
that Texas Gas would transport the gas 
on behalf of Vulcan for a term extending 
to June 30,1985, or until the expiration of 
the term of any experimental 
transportation program set up by the 
Commission in Order No, 234-B. Texas 
Gas would charge Vulcan the rate 
provided in Texas Gas’ Rate Schedule 
T-SL/Z-SL as filed with the 
Commission for the proposed service, it 
is stated. The proposed transportation 
service would be rendered through the 
use of Texas Gas* existing facilities and 
would not require the construction of 
any new facilities, it is further stated. 

ANR proposes to transport gas on 
behalf of Vulcan pursuant to the terms 


of an August 22.1984, transportation 
agreement ANR proposes to receive the 
gas from Texas Gas at a point of 
existing interconnection of the systems 
of ANR and Texas Gas near Eunice and 
to deliver equivalent volumes of gas to 
Acadian Gas Pipeline system (Acadian) 
for Vulcan's account at an existing 
interconnection between ANR and 
Acadian near Franklin. Louisiana. ANR 
states that it would charge Vulcan 5.1 
cents per dt equivalent for all gas 
tendered to ANR and delivered to 
Acadian for Vulcan's account; it is 
further stated that this rate is based on 
ANR's Rale Schedule EUT-l on file in 
ANR's FERC Gas Tariff. It is indicated 
that no facilities would be constructed 
to provide the transportation service. 

Applicants further indicate that 
Acadian and Bayou Industrial Gas 
Corporation would render further 
transportation service for Vulcan. In 
addition, Applicants indicate that they 
would undertake certain filing 
requirements to implement their 
requests for '•flexible authority" as to 
sources of gas and/or receipt and 
delivery points. Specifically. Applicants 
propose to file, within 30 days of the 
addition or deletion of any gas suppliers 
and/or any receipt/delivery points, the 
following information; 

1. A copy of the gas purchase 
contracts between the seller and 
Vulcan; 

2. A statement as to whether the 
supply is attributable to gas under 
contract to and released by a pipeline or 
distributor and if so. identification of the 
parties, and specification of the current 
contract price; 

3. A statement of the Natural Gas 
Policy Act of 1978 (NGPA) pricing 
categories of the added supply, if 
released gas, and the volumes 
attributable to each category; 

4. A statement that the gas is not 
committed or dedicated within the 
meaning of NGPA Section 2(18); 

5. The location of the receipt/delivery 
points being added or deleted. For 
deletions provide the name of the 
producer/supplier; 

6. Where an intermediary participates 
in the transaction between the seller 
and Vulcan, the information required by 
Section 157.209(c)(2)(ix) of the 
Commission's Regulations; and 

7. The identity of any other pipeline 
involved in the transportation. 

In addition. ANR states that it would file 
any amendment to its transportation 
agreement with Vulcan adding or 
deleting points of receipt or points of 
delivery. 


Any person or the Commission's staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to 
either request. If no protest is filed 
within the time allowed therefor, the 
proposed activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the particular request 
shall be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary, 

(FR Doc. M-3a»27 Filed 11-^84; 8:45 am| 

BILLINQ CODE 6717>01>M 


(Docket No. CI85>36-000] 

Texas Gas Exploration Corp; 
Application for Blanket Limited-Term 
Certificate of Public Convenience and 
Necessity and Limited Partial 
Abandonment Authorization 

November 19,1984. 

Take notice that on November 9,1984, 
Texas Gas Exploration Corporation 
(TGEC) of P.O. Box 4326, Houston, 
Texas 77210-4326, filed an application 
pursuant to sections 4 and 7 of the 
Natural Gas Act, 15 U.S.C. Sections. 
717(c) and 717(f). and Part 157 of the 
Federal Energy Regulatory 
Commission's Regulation, 18 CFR 157, 
requesting that the Commission issue a 
Blanket Limited-Term Certificate of 
Public Convenience and Necessity 
authorizing Applicant to conduct a short 
term spot sales marketing program 
called the TGEC Special Marketing 
Transactions Program (SMART). The 
certificate would: (1) Authorize the sale 
of natural gas by Applicant for resale in 
interstate commerce; (2) permit limited- 
term, partial abandonment of certain 
natural gas sales; (3) confer pre-granted 
abandonment authorization for sales of 
natural gas made pursuant to the 
requested certificate; (4) authorize 
transportation of natural gas by 
interstate pipeline companies able and 
willing to participate in SMART; and (5) 
confer pre-granted abandonment 
authorization for the transportation 
service under the requested certificate, 
all as more fully set forth in the 
application which is on file with the 


✓ 












Federal Register / Vol, 49, No. 228 / Monday, November 26, 1904 / Notices 


46481 


Commission and open to public 
inspection. 

Under SMART. Applicant will sell on 
a spot basis natural gas qualifying for 
the secs. 102,103,107 and 108 rates 
under the Natural Gas Policy Act of 1978 
(NGPA). 15 U.S.C. 3301-3433. 
Authorization is requested to sell 
contractually committed gas only. 

Applicant will fully comply with the 
uniform conditions set forth in the Order 
Amending Certificates of Public 
Convenience and Necessity, Extending 
Limited-Term Abandonments and 
Establishing Procedures issued 
September 26,1984, in Docket No. CI83- 
269-000, et aL 

Applicant claims that SMART will 
further the Commission’s objectives in 
approving regulatory authorization for 
special marketing programs utilizing 
spot sales by: (1) Recapturing markets 
lost to alternative energy sources and 
encouraging the development of new 
natural gas markets and reserves: (2) 
retention of existing natural gas 
markets; (3) promoting competitive 
prices for gas while controlling the 
detrimental impact such competition 
may have on established markets; and 
(4) assuring that gas sold under SMART 
is equally accessible to all pipelines and 
potential customers. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than normal 
for the filing of protests and petitions to 
intervene. Therefore, any person 
desiring to be heard or to make protest 
with reference to said application 
should on or before November 29,1984, 
file with the Federal Energy Regulatory 
Commission, Washington. D.C. 20426, a 
petition to intervene or a protest in 
accordance with the requirements of the 
Commission's Rules of Fhractice and 
Procedure (18 CFR 385.211, 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not seive to make the protestants 
parties to the proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission's 
Rules. 

Under this procedure herein provided 
for, unless Applicant is otherwise 
advised, it will be unnecessary for 
Applicant to appear or to be represented 
at the hearing. 

Kenneth F. Plumb, 

Secretai^r. 

IKR Doc. 64-30928 Filed 11-23-M: 8:45 ezn] 

BILUNQ C00€ 8717-ei-M 


(Docket No. CP84-623-000 etc.] 

Western Gas Interstate Co. and Public 
Service Company of New Mexico; 
Change of Time for Informal Technical 
Conference 

November 19,1984. 

In the matter of Western Gas Interstate 
Company. Docket Nos. CP84-623-000 and 
Public Service Company of New Mexico. 
Docket Nos. CP84-679-^00. CP84-679-001, 
(:P84-680-000. CP84-601-000. CP84-682- 
1)00. and CP84-683-O00. 

Take notice that the informal, 
technical conference previously 
scheduled for 10:00 a.m. on November 
27,1984 in the above-captioned matter 
to discuss various aspects of the 
proposals submitted by Western Gas 
interstate Company and by Public 
Service Company of New Mexico will 
be convened at 11:00 a.m. on that day. 
The conference will be held at the 
offices of the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE.. Washington. D.C. 20426. 

All interested parties and the 
Commission Sta^ are invited to attend; 
however, attendance at the conference 
will not confer party status. Any person 
wishing to become a party to this 
proceeding must file a Motion to 
Intervene or Notice of Intervention in 
accordance with Rule 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.2141. 

For further information contact 
Kenneth L. Click / Robert A. Wolfe, 
Office of the General Counsel, Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington, 
D.C. 20426, (202) 357-5597. 

Kenneth F. Plumb, 

Secretary, 

(FR Doc 84-30029 Piled 11-23-84:8^MLamJ 
BILUNO COO€ 6717-01-li 


ENVIRONMENTAL PROTECTION 
AGENCY 

[OPPE-FRL-2723-31 

Agency Information Collection 
Activities Under 0MB Review 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 

summary: Section 3507(a}(2)(B] of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.) requires the Agency 
to publish in the Federal Register a 
notice of proposed information 
collection requests (ICRs) that have 
been forwarded to the Office of 
Management and Budget for review. The 
ICR describes the nature of the 


solicitation and the expected impact, 
and, where appropriate, includes the 
actual data collection instrument. The 
following ICRs are available to the 
public for review and comment. 

FOR FURTHER INFORMATION CONTACT: 

Nanette Liepman (PM-223); Office of 
Standards and Regulations; Regulation 
and Information Management Division; 
U.S. Environmental Protection Agency; 
401 M Street SW., Washington, D.C. 
20460. telephone (202) 382-2742 or FTS 
382-2742. 

SUPPLEMENTARY INFORMATION: 

Pesticides Programs 

• Title: EDB Products: Claim for 
Indemnification and Request for Federal 
Disposal (EPA #1231). 

Abstract: EPA is requesting that 
holders of suspended EDB pesticide 
products file claim forms for 
indemnification and Federal disposal. 
EPA will use the information to 
document the claimants' requests for 
indemnification. 

Respondents: Holders of suspended 
EDB pesticide products. 

• Title: Pesticides Report for 
Pesticide-Producing Establishments 
(EPA #0160). 

Abstract: EPA requires manufacturers 
of pesticide products, ingredients and 
devices to register with the Agency and 
provide an annual report on the types 
and amounts of pesticides produced. 

The Agency uses this information for 
regulatory oversight. 

Respondents: Manufacturers of 
pesticide products. 

* • * • • 

Comments on all parts of this notice 
should be sent to: 

Nanette Liepman (PM-223). U.S. 
Environmental Protection Agency, 
Office of Standards and Regulations, 
Regulation & Information 
Management Division, 401 M Street 
SW., Washington. D.C. 20460 
and 

Carlos Tellez, Office of Management 
and Budget, Office of Information and 
Regulatory Affairs, New Executive 
Office Building (Room 3228), 726 
Jackson Place NW., Washington, D.C. 
20503. 

Dated: November 16,1984. 

Daniel). Fiorino, 

Acting Director, Regulation and Information 
Management Division, 

IhH Doc. 84-30835 Piled 11-23-84:8:45 am) 

BILUNQ COOE 6560-60-M 
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IOPTS-51546; FRL-2723-^] 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

SUMMARY: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register of 
May 13,1983 (48 FR 21722). This notice 
announces receipt of eighteen PMNs and 
provides a summary of each. 

DATES: Close of Review Period: 

PMN 85-130, 85-131, 85-132 and 85- 
133—February 6,1985. 

PMN 85-134—February 10,1985. 

PMN 85-135, 85-136, 8^137, 85-138, 85- 
139 and 85-140—February 11,1985. 
PMN 85-141, 85-142, 85-143, 85-144, 85- 
145, 85-146 and 85-147—February 12. 
1985. 

Written comments by: 

PMN 85-130, 85-131, 85-132 and 85- 
133—January 7.1985. 

PMN 85-134—January 11,1985. 

PMN 85-135, 85-136, 85-137, 85-138, 85- 
139 and 85-140—January 12.1985. 

PMN 85-141, 85-142, 85-143, 85-144, 85- 
145, 85-146 and 85-147. January 13. 
1985. 

ADDRESS: Written comments, identified 
by the document control number 
••lOPTS-515461’* and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793), Chemical 
Information Branch. Information 
Management Division. Office of Toxic 
Substances. Environmental Protection 
Agency. Rm. E-201. 401 M Street, SW., 
Washington, DC 20460 (202-382-3532). 
FOR FURTHER INFORMATION CONTACT; 
Wendy Cleland-Hamnett, 
Premanufacture Notice Management 
Branch. Chemical Control Division (TS- 
794), Office of Toxic Substances, 
Environmental Protection Agency. Rm. 
E-611. 401 M Street SW., Washington, 
DC 20460, (202-382-3729). 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the nbn-confidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107 at the above 
address. 


PMN 85-130 

Manufacturer. Synthron, Incorporated. 

Chemical (G) Tetrabromobisphenol 
A—aromatic tertiary amine salt. 

Use/Production. (S) Industrial 
catalyst and latent co-hardener for 
epoxy resin molding powders, powder 
coating and epoxy sealants and 
adhesives. Prod, range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Manufacture: dermal, a 
total of 2 workers, up to 3 hrs/da, up to 
20 da/yr. 

Environmental Release/Disposal At 
.2%=3 kg/batch released to water. 
Disposal by publicly owned treatment 
works (PO'FW) and biological holding 
pond. 

PMN 85-131 

Manufacturer Synthron. 

Incorporated. 

Chemical (G) Tetrabromobisphenl 
A—aromatic tertiary amine salt. 

Use-Production. (S) Industrial catalyst 
and latent co-hardener for epoxy resin 
molding powers, power coating and 
epoxy sealant and adhesives. Prod, 
range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Manufacture: dermal, a 
total of 2 workers, up to 3 hrs/da, up to 
20 da/yr. 

Environmental Release/Disposal at 
.2%=3 kg/batch released to water. 
Disposal by POTW and biological 
holding pond. 

PMN 85-132 

Manufacturer. Confidential. 

Chemical (G) Organosilicone 
copolymer. 

Use/Production. (S) Silicone gum for 
production of silicone rubber and 
silicone gel for production of electronic 
potting material. Prod, range: 
Confidential. 

Toxicity Data. Acute oral: (Male and 
female] >5.000 mg/kg: Acute dermal: 
>2,000 mg/kg: Irritation: Skin—Mild, 

Eye—Moderate. 

Exposure. Manufacture and 
^ processing: dermal, a total of 17 
workers. 

Environmental Release/Disposal 0.5 
to 1.0 kg and 1 to 2 quart released. 
Disposal by incineration and landfill. 

PMN 85-133 

Manufacturer Ethyl Corporation. 

Chemical (G) Aliphatic olefin. 

Use/Production. (G) Chemical 
intermediate. Prod, range: Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. No data submitted. 

Environmental Release/Disposal 
Confidential. 


PMN 85-134 

Manufacturer. Confidential. 

Chemical (S) Further clarification 
needed. 

Use/Production. (G) Automobile tire 
manufacturer. Prod, range: Confidential. 
Toxicity Data. No data submitted. 
Exposure. Confidential. 
Environmental Release/Disposal 
Confidential. Disposal by POTW. 

PMN 85-135 

Manufacturer. Ashland Chemical 
Company. 

Chemical (G) Substituted 
cyclopentadiene. 

Use/Production. (G) Open, non- 
dispersive use. Prod, range: 

Confidential. 

Toxicity Data. No data submitted. 
Exposure. Confidential. 
Environmental Release/Disposal 
Confidential. 

PMN 85-136 

Manufacturer. Confidential. 

Chemical (G) Substituted alpihatic 
terminated poly (dimethylsiloxane). 

Use/Production. (G) component of 
formulations for open, non-dispersive 
use. Prod, range: lO.OOQ-25,000 kg/yr. 
Toxicity Data. No data submitted. 
Exposure. Manufacture and 
processing: dermal, a total of 20 
workers. 

Environmental Release/Disposal 0.25 
to 2.0 kg released to land. Disposal by 
landfill. 

PMN 85-137 

Importer. Ciba-Geigy Corporation. 
Chemical (G) Polyamic acid ester. 
Use/Import. (G) Contained use. 
electronic insulation. Import range: 
Confidential. 

Toxicity Data. Acute oral: (Male and 
female) >2.500 mg/kg: Irritation: Skin- 
Slight, Eye—Non-irritant; Ames Test: 
Non-mutagenic. 

Exposure. Processing: dermal. 
Environmental Release/Disposal No 
release. 

PMN 85-138 

Importer Ciba-Geigy Corporation. 
Chemical (G) Substituted titanocene. 
Use/Import. (G) Contained use, 
electronic insulation. Import range: 
Confidential. 

Toxicity Data. Acute oral: (Male and 
female) >5,000 mg/kg. 

Exposure. Processing: dermal. 
Environmental Release/Disposal No 
release. 

PMN 85-139 

Manufacturer Confidential. 

Chemical (G) Complex polyester. 
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Use/Produciion. |S) industrial resin 
used as binder in an industrial topcoat 
finish. Prod, range: 5,000-9,500 kg/yr. 
Toxicity Data. No data submitted. 
Exposure. Manufacture and 
processing: dermal, a total of 19 
workers, up to 4 hrs/da, up to 7 da/yr. 

Environmentai Release/ Disposal, 5 to 
16 kg/batch released to land. Disposal 
by incineration and approved landfill. 

PIVfN 85-140 

Manufacturer. Confidential. 

Chemical (C) Functional copolymer 
of styrene with acrylate and 
methacrylate monomers. 

Use/Production. (G) Industrial coating 
polymer resin. Prod, range: 100.000- 
200,000 kg/yr. 

Toxicity Data. No data submitted. 
Exposure, Manufacture and 
processing: dermal, a total of 38 
workers, up to 8 hrs/da, up to 50 da/yr. 

Environmental Release/Disposal. 5 to 
95 kg/batch released to land. Disposal 
by incineration and approved landfill. 

PMN 85-141 

Manufacturer, Confidential. 

Chemical (G) Polyester acrylate. 

Use /Production, (G) UV-curable resin 
for clear finishes. Prod, range: 
Confidential. 

Toxicity Data. No data submitted. 
Exposure, Manufacture: dermal, a 
total of 5 workers. 

Environmental Release/Disposal, 
Confidential. 

PMN 85-142 

Manufacturer. ConfidentiaL 
Chemical (G) Aromatic epoxy ester. 
Use /Production, (G) UV-curable resin 
for clear finishes. Prod, range: 
Confidential. 

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 
total of 5 workers. 

Environmental Release/Disposal. 
Confidential. 

PMN 85-143 

Importer. Confidential. 

Chemical (G) Iron complex of a 
substituted phenyl azo. 

Use/Import (S) Dye intermediate. 
Import range: Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Processing: dermal, a total 
of 1 worker, up to 1 hr/day. op to 2 da/ 
yr. 

Environmental Release/Disposal. No 
release. 

PMN 85-144 * 

Manufacturer. Confidential. 

Chemical. |G) Salt of substituted butyl 
acetate. 


Use/Production. (G) Consumer article 
component—contained use. Prod, range: 
10 kg/yr. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Manufacture and 
processing: dermal, a total of 11 
workers. <1 hr/day, up to 30 da/yr. 

En vironmental Release/Disposcd. 

Less than 0.02 kg released to water. 
Disposal by POTW. 

PMN 85-145 

Manufacturer, ConfidentiaL 
Chemical, (G) Substituted pyridinium 
salt 

Use/Production. (G) Consumer article 
component—contained use. Prod, range; 
15,00(>-2a000 kg/yr. 

Toxicity Data. No data on the PVLN 
substance submitted. 

Exposure. Manufacture and 
processing: dermal, a total of 31 
workers. <1 hr/day, to <250 da/yr. 

Environmental Release/Disposal. 

Less than 5.00 kg released to water with 
less than 2.50 kg to land. Disposal by 
POTW and approved licensed chemical 
landfill. 

PMN 85-146 

Manufacturer. Confidential. 

Chemical (G) BiphenyL3,3'-dichloro- 
4-(substitutecl azo)-4'- 
((((phenylamino)r.arbonyl)2-oxoprop-l- 
yl)azo)-. 

Use/Production, (G) Open—non- 
dispersive. Prod, range: 3,000-3,600 kg/ 

yr* 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Manufacture: a total of 12 
workers, up to 2 hrs/day, up to 15 da/yr. 

Environmental Release/Disposal, 

Less than 1 Ib/batch released to water. 
Disposal by on site NPDES biological 
treatment facility. 

PMN 85-147 

Manufacturer. Confidential. 

Chemical (G) BiphenyI.3.3'-dichIoro- 
4-(substituted azoJ-4'- 
(f((phenylamino)carbonyl)2-oxoprop-l- 
yl)azo)-. 

Use/Production. (G) Open—non- 
dispersive. Prod, range: 3.000-3,600 kg/ 

yr. 

Toxicity Data. No data on the PMN 
substemce submitted. 

Exposure. Manufacture: a total of 12 
workers, up to 2 hrs/day, up to 15 da/yr. 

Environmental Release/Disposal 
Less than 1 Ib/batch released to water. 
Disposal by on site NPDES biological 
treatment facility. 


Dated; November 19.1984. 

Linda A. Travers, 

.Acting Director, Information Management 
Division. 

|FR Doc. S4-30B3e Fihd 11-Z3-M; &4S amf 
BILLING CODE SKO-SO-M 


lOPTS-59176; FRL-2723-5I 

Certain Chemicals; Test Marketing 
Exenoptkm Applications 

agency: Environmental Protection 
Agency (EPA). 

action: Notice. 

SUMMARY: EPA may upon application 
exempt any person from the 
premanufacturing notification 
requirements of section 5 (a) or (b) of the 
Toxic Substances Control Act (TSCA) to 
permit the person to manufacture or 
process a chemical for teat marketing 
purposes under section 5ih)(l) of TSCA. 
Requirements for test marketing 
exemption (TME) applications, which 
must either be approved or denied 
within 45 days of receipt, are discussed 
in EPA*8 final rule published in the 
Federal Register of May 13,1983 (48 FR 
21722). This notice, issued under section 
5(h)(6) of TSCA, announces receipt of 
two applications for exemptions, 
provides a summary, and requests 
comments on the appropriateness of 
granting each of the exemptions. 

date: Written comments by; December 
11,1984. 

ADDRESS: Written comments, identified 
by the document control number 
’*[OPTS-59176j” and the specific TME 
number should be sent to: Document 
Control Officer (TS-793), Information 
Management Division. Office of Toxic 
Substances, Environmental Protection 
Agency, Rm- E-4201,401 M Street SW„ 
Washington, DC 20460, (202-382-3532). 

FOR FURTHER INFORMATION CONTACT: 

Wendy Cleland-Hamnetl, 
Premanufacture Notice Management 
Branch, Chemical Control Division (TS- 
794), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-611. 401 M Street, SW.. Washington, 
DC 20460, (202-382-3729). 

SUPPLEMENTARY INFORMATION: The 

following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the TMEs received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107 at the above 
address. 
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TME 85-6 

Close of Review Period. December 28. 
1984. 

Manufacturer. Confidential. 

Chemical. (G) Oxazolidine. 
Use/Production. Confidential. Prod, 
range: Confidential. 

Toxicity Data. Acute oral: Rale—3,730 
nig/kg. Mouse—>3,200 mg/kg; Acute 
dermal: Rabbit—5.04 mL/kg, Guinea 
pig—>20 ihL/kg; Irritation: Skin— 
Moderate, Eye—Moderate; Inhalation. 
>145 parts per million ppm/6h. 
Exposure. Confidential. 

En vironmental Release/Disposal. 
Confidential. 

TME 85-7 

Close of Review Period, December 29. 
1984. 

Manufacturer. Phillips Petroleum 
Company. 

Chemical. (G) A titanium complex 
compound. 

Use/Production. (S) Used as a plastic 
manufacturing catalyst. Prod, range: 
Confidential. 

Toxicity Data. No data onJhe TME 
substance submitted. 

Exposure. Manufacture and use: 
dermal and inhalation, a total of 4 
workers, up to 8 hrs/shift. 

Environmental Release/Disposal. 
Release to water. Disposal by 
incineration, landfill and wastewater 
treatment works. 

Dated: November 19,1984. 

Linda A. Travers, 

Acting Director. Information Management 
Division. 

(FK Ooc. 84-a0837 Filed 11-23-64: 8:45 am| 

BILUNQ COD€ 656(>-50-y 


IA-6-FRL-2723-71 

Region 6; Approval of PSD Permits 

Notice is hereby given that the 
Environmental Protection Agency (EPA), 
Region 6, has issued Prevention of 
Significant Deterioration (PSD) permits 
to the following: 

1. P5Z>-ra:-^27—Phillips Chemical 
Company; Echo Carbon Black plant 
located off Highway 1130, 
approximately one mile northeast of 
Orange, Orange County. Texas; this 
permit authorizes the modification of the 
plant by the installation of two 63 MW 
Btu/hr reactor gas fired boilers and a 10 
MW steam electric generator: issued on 
July 3,1984. 

2. PSD-TX-454M-1 —Dal-Tex Cement 
Company: coal-fired cement 
manufacturing plant located 
approximately 2 miles northeast of 
Midlothian, Ellis County. Texas; PSD- 
TX-454M-1 modifies PSD-TX-454 to: (1) 


Raise the allowable NO, emission 
limitation from 200 Ibs/hr to 1090 Ibs/hr; 
(2) reduce the SO 2 emissions from 1085 
Ibs/hr and 4040 tons/yr to 693 Ibs/hr 
and 2580 lons/yr for the kiln stack with 
raw mill running and from 1808 Ibs/hr 
and 1190 tons/yr to 1155 Ibs/hr and 759 
tons/yr for the kiln stack with raw mill 
down; and (3) in conjunction with the 
above SOa emission reduction, a new 
special provision was added to limit the 
sulfur content of the raw material used 
in clinker products to a maximum of 
1.25% by weight measured as sulfur 
trioxide; issued on July 12,1984. 

3. PSD-LA-515 —Air Products and 
Chemicals, Inc.; chemical plant located 
in the Michoud Industrial Park off IH- 
510 in New Orleans. Orleans Parish. 
Louisiana; this permit authorizes the 
construction of a combustion gas 
turbine-waste heat boiler cogeneration 
facility at the existing plant; issued on 
July 20,1984. 

4. PSD-LA-519—Air Products and 
Chemicals, Inc.; this permit authorizes 
the construction of a SYNGAS plant to 
be located near Geismar, Ascension 
Parish. Louisiana: issued on July 20. 

1984. 

5. PSD-TX^89 —Intemational Paper 
Company; pulp and paper mill located 
on FN4 Road 3129, approximately 15 
miles south of Texarkana, Cass County. 
Texas; this permit authorizes the 
modification of the No. 1 boiler by 
adding coal firing capability; issued on 
July 27.1984. 

6. PSD-LA-177M-1 —Southwestern 
Electric Power Company; coal-fired 
steam electric generating facility located 
on Highway 84, approximately V 2 mile 
southwest of Naborton, DeSoto Parish. 
Louisiana; PSD-LA-117M-1 modifies 
PSD-LA-117 by changing the emission 
monitoring procedures; issued on August 
1. 1984. 

7. PSZ>-Mid Plains 
Pipeline Company Inc.; natural gas plant 
located on U.S. Highway 64. 
approximately 10 miles northwest of 
Post, Garza County, Texas; PSD-TX- 
494M-1 modifies PSD-TX-494 to; (1) 
Increase the throughput from 1500 
MCPD to 2650 MCFD, and (2) install two 
additional compressors and one 
generator with a total engine 
horsepower of 650; issued on August 30. 
1984. 

8. PSD-LA-524 —Placid Oil Company: 
Black Lake Field, Compressor Station A, 
located off Louisiana Highway 1226. 
approximately 5 miles southwest of 
Goldonna, Natchitoches Parish, 
Louisiana; this permit authorizes the 
installation of a 4000 HP compressor 
engine at Station A; issued on 
September 7,1984. 


9. PSD~LA-525 —Placid Oil Company: 
Black Lake P'ield. Compressor Station B. 
located off Louisiana Highway 1226, 
approximately 7 miles southwest of 
Goldonna. Natchitoches Parish, 
Louisiana: this permit authorizes the 
installation of a 4000 HP compressor 
engine at Station B; issued on September 
7.1984. 

10. PSD-LA-52&--P\eiC\d Oil 
Company; Black Lake Field. Compressor 
Station C, located off Louisiana 
Highway 1226, approximately 8 miles 
southwest of Goldonna, Natchitoches 
Parish. Louisiana; the permit authorizes 
the installation of a 4000 HP compressor 
engine at Station C; issued on 
September 7,1984. 

11. PSD-LA-291S-1 —Vista Chemicals 
Company (formerly owned by Conoco); 
a linear alkyl benzene facility located 
off the Houston River Road in Westlake, 
Calcasieu Parish, Louisiana; PSD-LA- 
291S-1 modifies and supersedes PSD- 
LA-291 to allow the company to fire fuel 
oil and increase the firing rate of two 
heaters; issued on September 13,1984. 

12. PSD-LA-523^BASF Wyandotte 
Corporation: chemical production 
facility located on the east bank of the 
Mississippi River in Geismar, Ascension 
Parish. Louisiana; this permit authorizes 
the construction of a combined cycle 
combustion gas turbine-waste heat 
boiler cogeneration facility at the 
existing plant: issued on September 13, 
1984. 

These permits have been issued under 
EPA’s Prevention of Significant Air 
Quality Deterioration Regulations at 40 
CFR 52.21, as amended August 7,1980. 
The time period established by the 
Consolidated Permit Regulations at 40 
CFR 124.19 for petitioning the 
Administrator to review any condition 
of the permit decisions has expired. 

Such a petition to the Administrator is, 
under 5 U.S.C. 704, a prerequisite to the 
seeking of judicial review of the final 
agency action. No petitions for review of 
these permits have been filed with the 
Administrator. 

Under section 307(b)(1) of the Clean 
Air Act, judicial review of the approval 
of these permits is available, if at all. 
only by the filing of a petition for review 
in the United States Fifth Circuit Court 
of Appeals within 60 day of (date of 
publication of notice). Under section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Documents pertaining to these permits 
are available for public Inspection upon 
request during regular business hours at 
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the following location: Environmental 
Protection Agency. Region 6. Air and 
Waste Management Division, 1201 Elm 
Street, InterFirst Two Building, Dallas, 
Texas 75270. 

This notice will have no e^ect on the 
National Ambient Air Quality 
Standards. 

The Office of Management and Budget 
has exempted this information notice 
from the requirements of section 3 of 
Executive Order 12291. 

Dated: November 13,1984. 

Myron O. Knudson, 

Acting Regional Administrator, Region 6. 

p Doc. B4-30841. FUed 11>2S-e4: 8:45 am) 

KLUNQ CODE SSeO-SO-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

Agency Information Collection 
Requirements Approved by 0MB 

The following information collection 
requirements have been approved by 
the Office of Management and Budget. 
For further information contact Doris 
Peacock* Agency Clearance Officer, 

(202) 632-7513. 

0MB No. 3060-0019 

Title: Application for a Radio Station 
License or Modification Thereof 
Under Part 23 or 25 
Form No.: FCC 403 
The approval on FCC 403 has been 
extended through 9/30/87. The 
December 1983 edition with the previous 
expiration date of 9/30/84 will remain In 
use until updated forms are available. 

0MB No. 3060-0029 

Title: Application for New Broadcast 
Station License (Commercial or 
Noncommercial) 

Form No.: FCC 302 
A revised application form FCC 302 
has been approved for use through 0/30/ 
87. The August 1984 edition with an 
0MB expiration date of 5/31/85 will 
remain in use until revised forms are 
available. At that time, a Public Notice 
will be issued containing information on 
availability and implementation. 

0MB No. 3060-0034 

Title: Application for Construction 
Permit for Noncommercial 
Educational Broadcast Station 
Form No.: FCC 340 

A revised application form FCC 340 
has been approved for use through 9/30/ 
87. The January 1983 edition with an 
0MB expiration date of 9/30/85 will 
remain in use until revised forms are 
available. At that time, a Public Notice 


will be issued containing information on 
availability and implementation. 

OMB No. 3060-0059 

Title: Statement Regarding the 
Importation of Radio Frequency 
Devices Capable of Causing Harmful 
Interference 
Form No.: FCC 740 

A revised statement form FCC 740 has 
been approved for use through 10/31/87. 
The current edition of the form is dated 
October 1984 and was implemented 
effective November 1,1984. All previous 
editions are obsolete. 

OMB No. 3060-0090 

Title: Registration of Canadian Radio 
Station Licensee and Application for 
Permit to Operate in the United States 
Form No.: FCC 410 
The approval on FCC 410 has been 
extended through 9/30/87. The May 1982 
edition with the previous expiration 
date of 9/30/84 will remain in use until 
updated forms are available. 

Willian J. Tricarico, 

Secretary, Federal Communications 
Commission, 

pni Doc. M-006d2 Piled 11-23-84; 8^45 «m] 
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[MM Docket Not. 84-1030, et al; File Nos. 
eRT-840522KH, et al] 

Enigma Corp., U.S.A. Communications 
Division, et al; Hearing Designation 
Order 

In the matter of Applications of 


Enigma Corporation, U.S.A. MM Docket Na 84- 
Communications Division. lOOa File No. 

BPCT-840522KH. 
Horizon Community Broad- MM Docket No. Si- 
casters, Ltd. 1031. File No. 

BPCT-840710KG. 
Inter American Broadcast- MM Docket No. 84- 
ing Company. 1032. File No. 

BPCT-840711KE. 

Victory Media. Inc.................. MM Docket No. 84- 

1033. File No. 
BPCT-840711KF. 

Johnson Broadcasting. Inc.. MM Docket No. 84- 

1034. File No. 
BPCT-e40711ia. 

Louise Brunson ....................... MM Docket No. 84- 

1035. File No. 
BPCT-840711KO. 


For Construction Permit for New Television 
Station, Katy, Texas. 

Adopted: October 24.1984. 

Released: November 5.1984. 

By the Chief, Video Services Division. 

1. The Commission, by the Chief, 
Video Services Division, acting pursuant 
to delegated authority, has before it the 
above-captioned mutually exclusive 


applications for authority to construct a 
new commercial television station on 
Channel 51, Katy. Texas. 

2. The effective radiated visual power, 
antenna height above average terrain 
and other technical data submitted by 
the applicants indicate that there would 
be a significant difference in the size of 
the area and population that each 
proposes to serve. Consequently, the 
areas and populations which would be 
within the predicted 64 dBu (Grade B] 
contour, together with the availability of 
other television service of Grade B or 
greater intensity, will be considered 
under the standard comparative issue, 
for the purpose of determining whether 
a comparative preference should accrue 
to any of the applicants. 

3. Since we have not received a 
determination from the Federal Aviation 
Administration that the proposed tower 
height and location of each of the 
applicants would not consitute a hazard 
to air navigation, an issue regarding this 
matter will be specified. 

4. The information supplied by Enigma 
Corporation, U.S.A. Communications 
Division (Enigma) for the tower height 
above ground level and above mean sea 
level does not agree with the 
information submitted to the Federal 
Aviation Administration. Enigma will be 
required to submit a clarifying 
amendment. 

5. Section II, Item 3(a), FCC Form 301, 
inquires whether the applicant is in 
compliance with the provisions of 
section 310 of the Communications Act 
of 1934, as amended, relating to interests 
of aliens and foreign governments. 
Enigma’s response indicates that it may 
not be in compliance with section 310 of 
the Act. Enigma will be required to 
submit clarification of its response to 
the presiding Administrative Law Judge 
within 20 days after this Order is 
released. 

6. Section V-C, Item 15 FCC Form 301, 
requires the prediction of coverage as 
prescribed in § 73.684 of the 
Commission's Rules. Enigma's contour 
distances are not calculated in 
accordance with § 73.684. For example, 
the application indicates a Grade B 
distance of 50 miles with a maximum 
effective radiated power (ERP) of 55kW 
and heights above average radial 
elevation of 586 to 601 feet. Use of the 

§ 73.684 procedure would result in a 
Grade B contour of about 27 miles. 
Further, the contour map submitted as 
Exhibit E-1 in response to V-C, Item 10 
does not show complete contours and 
does not show a scale of miles. Finally, 
the HAAT given in V-C, Item 5 (721 
feet) is inconsistent with the 8 radial 
heights given in V-C, Item 15 (588 to 601 
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feet). Accordingly, Enigma will be 
required to submit an amendment to the 
presiding Administrative Law Judge 
within 20 days after this Order is 
released. 

7. Since grant of Enigma’s application 
would constitute a major environmental 
action as defined by S 1.1305(a) of the 
Commission’s Rules, Enigma is required 
to submit the environmental impact 
information described in § 1.1311. 
Accordingly, Enigma will be required to 
file, within 20 days of release of this 
Order, its environmental narrative 
statement with the presiding 
Administrative Law Judge. In addition, a 
copy shall be filed with the Chief. 
Television Branch, who will then 
proceed in accordance with the 
provisions of § 1.1313(b). Accordingly, 

§ 1.1317 of the Rules will be waived to 
the extent that the comparative phase of 
the case v^ll be allowed to begin before 
the environmental phase is completed. 
See Golden State Broadcasting Corp.^ 71 
F.C.C. 2d 229 (1979), recon, denied sub 
nom. Old Pueblo Broadcasting Corp„ 83 
F.C.C. 2d 337 (1980). 

8. The proposed antenna for Horizon 
is to be mounted on the tower of AM 
radio station KEYH, Fort Bend, Texas. 
Consequently, any grant of a 
construction permit to Horizon will be 
conditioned to ensure that KEYH’s 
radiation pattern is not adversely 
affected by the construction of the 
proposed station. We further note with 
respect to Horizon's application, that the 
coordinales submitted for Station KEYH 
are different from the coordinates we 
have in our records for KEYH. 
Accordingly, Horizon will be required to 
file a correcting amendment. 

9. Louise Brunson's application 
indicates, in response to Section IL Item 
5(a). FCC Form 301, that the applicant is 
a general partnership, but Table 1, 
Section 11, page 2, of the Form shows 
that Louise Brunson is a 51% general 
partner and that information on the 
"limited partners'* would be supplied at 
a later date. Thus, it cannot be 
determined whether the applicant is a 
geneal partnership ora limited 
partnership. If it is a general 
partnership. Section II. Hem 5(a), FCC 
Form 301, requires that all information 
be furnished for all the general partners. 
If it is a limited partnership. $ 73.3514(a) 
of the Commission’s Rules requires the 
applicant to provide all information 
called for by FCC forms, unless the 
information is inapplicable. However, in 
Attribution of Ownership Interests, 55 
R.R. 2d 1464 (1984), the Commission 
stated that, henceforth, limited 
partnership interests were not 
attributable for the purposes of the 


multiple ownership rules, if the 
applicant certifies that the limited 
partnership agreement conforms in all 
relevant respects to the Uniform Limited 
Partnership Act (ULPA) and "if the 
limited partner is not involved in any 
material respect in the business or 
operation of the station." Id, at 1485. 
Further, the Commission directed that 
Form 301, among others, be amended to 
conform to the new attribution 
standards. Id, at 1493. Although changes 
in the form have not yet been made, 
there is now no need to provide 
information as to the limited partners if 
Ms. Brunson can submit the necessary 
certification. If the certification is not 
appropriate, of course,, the limited 
partners would be considered to have 
attributed interests, and the necessary 
information as to them would have to be 
filed as an amendment Further, the 
Cononiasion retained the crossdnterest 
policy as to other attributable media 
interests in the same area. Id, at 1490. 
Accordingly, Ms. Brunson will be 
required either to state that the limited 
partners have no other media interests 
subject to the cross-interest policy or 
identify the limited partners with such 
interests, identify the other local media 
and state the nature and extent of the 
ownersliip interests. 

10. Applicants for new broadcast 
stations are required By S 73.3500(f) of 
the Commission's Rules to give local 
notice of the filing of their applications. 
They must then file with the 
Commission the statement described in 
$ 73.3580(h) of the Rules. We have no 
evidence that Louise Brunson has 
published the required local notice. To 
remedy this deficiency. Ms. Brunson will 
be required to file a certification of 
compliance with the presiding 
Adn^nistrative Law Judge within 20 
days after this Order is released. 

It. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since the applications are 
mutually exclusive, the Commission is 
unable to make the statutory findings 
that their grant would serve the public 
interest, convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated 
proceeding on the issues specified 
below. 

12. Accordingly, it is ordered, that 
pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceechng, to be held before an 
Administrative Law Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues: 


1. To determine with respect to each 
of the applicants, whether there is a 
reasonable possibility that theiower 
height and location proposed by each 
would constitute a hazard to air 
navigation. 

2. If a final environmental impact 
statement is issued with respect to 
Enigma Corporation, U.S.A. 
Communications Division which 
concludes that the proposed facilities 
are likely to have an adverse effect on 
the quality of the environment. 

(a) To determine whether the proposal 
is consistent with the National 
Environmental Policy Act as 
implemented by §§ 1.1301-1319 of the 
Commission's Rules; and 

(b) Whether, in light of the evidence 
pursuant to (a) above, the applicant is 
qualified to construct and operate as 
proposed. 

3. To determine which of the 
proposals would, on a comparative 
basis, best serve the public interest. 

4. To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 
applications should be granted. 

13. It is further ordered. That Enigma 
Corporation, U.S.A. Communications 
Division shall submit a clarification of 
its response to Section II, Item 3(a), FCC 
Form 301, to the presiding 
Administrative l^w fudge within 20 
days after this Order is released. 

14. It is further ordered. That Enigma 
Corporatioa U.SJV. Communications 
Division shall submit appropriate 
amendments or clarifications as 
required by paragraphs 4 & 8, supra, to 
the presiding Administrative Law Judge 
within 20 days after this Order is 
released. 

15. It is further ordered, That Horizon 
Community Broadcasters, Ltd., shall file 
a amendment clarifying the coordinates 
of its transmitter site, as discussed in 
Paragraph 8 of this Order, with the 
presiding Administrative Law Judge 
within 20 days after this Order is 
released. 

18. It is further ordered. That § 1.1317 
of the Commission’s Rule IS WAIVED to 
the extent indicated herein. Within 20 
days after the release of this Order. 
Horizon Community Broadcasters, Ltd.. 
shall submit an environmental narrative 
statement as required by 5 1.1311 of the 
Rules to the presiding Administrative 
Law Judge, with a copy to the Chief. 
Video Services Division. 

17. It is further ordered, That, in the 
event of a grant of the application of 
Horizon Community Broadcasters, Ltd., 
the construction permit shall be * 

conditioned as follows: 
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During installation of the antenna 
authorized herein, AM station KEYM, 
Fort Bend, Texas, shall determine 
operating power by the indirect method 
and, if necessary, request temporary 
authority from the Commission in 
Washington to operate with parameters 
at variance in order to maintain 
monitoring point values within 
authorized limits. Upon completion of 
the installation, common point 
impedance measurements on the AM 
array shall be made and a partial proof 
of performance, as defined by 
§ 73.154(a) of the Commission’s Rules, 
shall be conducted to establish that the 
AM array has not been adversely 
affected and, prior to or simultaneous 
with the filing of the application for 
license to cover this permit, the results 
submitted to the Commission (along 
with a tower sketch of the installation) 
in an application for the AM station to 
return to the direct method of power 
determination. 

18. It is further ordered. That, Louise 
Brunson shall file certification with the 
presiding Administrative Law Judge 
within 20 days after this Order is 
released that she has or will comply 
with § 73.3580 of the Commission’s 
Rules. 

19. It is further ordered, Tliat Louise 
Brunson shall amend her application to 
establish whether the applicant is a 
general partnership or a limited 
partnership and shall furnish the 
information required in accordance with 
Paragraph 9 of this Order, within 20 
days of the date of release of this Order. 

20. It is further ordered. That the 
Federal Aviation Administration is 
made a party respondent to this 
proceeding with respect to issue 1. 

21. It is further ordered. That to avail 
themselves of the opportunity to be 
heard, the applicants and the party 
respondent herein shall, pursuant to 

i 1.221(c) of the Commission’s Rules, in 
person or by attorney, within 20 days of 
the mailing of this Order, file with the 
Commission, in triplicate, a written 
appearance stating an intention to 
appear on the date fixed for the hearing 
and present evidence on the issues 
specified in this Order. 

22. It is further ordered. That the 
applicants herein shall, pursuant to 
section 311(a)(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission's Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by 
§ 73.3594(g) of the Rules. 


Federal Communications Commission. 

Roy). Stewart, 

Chief, Video Services Division, Mass Media 
Bureau. 

{FR Doc a4-30691 Piled n-23-S4:8:45 am] 
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FEDERAL HOME LOAN BANK BOARD 
[No. 84-660] 

Financial Data Reporting System 

Dated: November 20.1984. 

AGENCY: Federal Home Loan Bank 
Board. 

action: Notice of Change in Reporting 
Requirements. 

summary: The public is advised that the 
Federal Home Loan Bank Board has 
requested Office of Management and 
Budget approval, pursuant to 5 CFR 
1320.12 pertaining to clearance of 
information requests, of the following 
changes in the financial reporting 
requirements for institutions whose 
accounts are insured by the Federal 
Savings and Loan Insurance 
Corporation ("insured institutions*’): 

(a) Extension without revision of 
monthly reporting by insured 
institutions on FHLBB Form 107 Monthly 
Report, OMB No. 3060-0017, and its 
supplement (FHLBB Form 107A; OMB 
No. (HUD) 063-R-1263) through July 
1985 (covering June 1985 data). 

(b) Substitution of a reduced monthly 
reporting requirement (see 
accompanying form) for all insured 
institutions beginning August 1985 
(covering information for July 1905). 

(c) Deferral of implementation of a 
sample monthly survey (FHLBB Form 
1312; OMB No. 3068-0506) from January 
1985 until August 1985 (covering data for 
July 1985) and a small reduction in the 
number of data items to be reported in 
ths survey. 

The Board has asked for OMB 
approval of the paperwork aspects of 
these changes, l^blic comments should 
be directed to: Office of Management 
and Budget. Office of Information and 
regulatory Affairs. Washington. D.C. 
20503. Attention; Desk Officer for the 
Federal Home Loan Bank Board. 

The Board would appreciate 
commenters sending copies of their 
comments to the Board. 

Requests for copies of the proposed 
information collection request and 
supporting documentation are 
obtainable at the Board address given 
below: Director. Information Services 
Section. Office of Secretariat, Federal 
Home Loan Bank Board, 1700 G Street, 


NW., Washington, D.C. 20552, Phone: 
202-377-6933. 

FOR FURTHER INFORMATION CONTACT: 

Francis M. Dorer, Deputy Director, 
Office of Examinations and Supervision 
(202-377-6369) or Richard C. Pickering, 
Deputy Director, Office of Policy and 
Economic Research (202-377-6770), 
Federal Home Loan Bank Board. 

SUPPLEMENTARY INFORMATION: In 

October 1983, when the Board modified 
its financial reporting requirements to 
provide for detailed financial reporting 
by insured institutions quarterly rather 
than semiannually, it had planned to 
eliminate monthly reporting by insured 
institutions except for a small sample of 
institutions which would provide 
information to serve as the basis for 
national estimates to be used for 
industry-wide monitoring and for 
general statistical purposes (on FHLBB 
Form 1312) and specialized reports to be 
required from those institutions with 
special supervisory problems. At that 
time, the I^ard believed that the 
condition of individual institutions 
would not change sufficiently between 
quarterly reports to make monthly 
surveillance necessary. 

The subsequent experience of the 
Board with a substantially deregulated 
savings industry in a rapidly changing 
economic environment, however, has 
clearly demonstrated that the conditions 
of individual firms can deteriorate so 
seriously in a three-month period as to 
make the potential drain on the 
resources of the FSUC fund sharply 
larger than if the condition had been 
detected earlier. A principal way such 
deterioration has occurred is rapid 
growth by means of broker-originated 
deposits and/or borrowing, and use of 
these funds for large acquisition of risky, 
poorly underwritten loans and 
investments. 

The Board feels it would be derelict in 
its responsibility for the provision of a 
sound system of economical home 
financing and for protecting the 
resources of the FSUC if it permits 
developments of the type described to 
go undetected between quarterly 
reporting dates. The proposed universal 
monthly report, therefore, has been 
specifically designed to detect 
deteriorating situations with a minimum 
of reporting. As indicated on the 
accompanying form, only 23 data items 
are being requested, plus 17 simple yes/ 
no questions. 

Temporary extension of the longer 
current monthly report is required while 
the proposed new monthly reporting 
system is being implemented to avoid a 
hiatus in monitoring capabilities. The 
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previously-approved sample survey 
form is being changed to avoid duplicate 
reporting in it and on the new proposed 
universal monthly report. Both reports 
will be implemented at the 

By the Federal Home Loan Bank Board. 
|ohn F. GhiEzoiii. 

Assistant Secretary. 

IFR Doc. a4>30en Filed 11<Z3<«4; 0:4A em) 

BILUMQ coot S720-01-II 

FEDERAL RESERVE SYSTEM 
I Docket No. R-0S33) 

Fee Schedules for Federal Reserve 
Bank Services; Request for Comment 

agency: Board of Governors of the 
Federal Reserve System. 
action: Request for Comment. 

SUMIMARY: The Board of Governors is 
requesting public comment on proposed 
revisions to the fee structures for the 
Federal Reserve’s definitive securities 
safekeeping and noncash collection 
service. 

date: Comments must be received by 
December 28.1984. 

ADDRESS: Comments, which should refer 
to Docket No. R-0533, may be mailed to 
Mr. William W. Wiles. Secretary, Board 
of Governors of the Federal Reserve 
System. 20lh Street and Constitution 
Avenue. NW., Washington. D.C. 20551. 
or delivered to Room B-2223 between 
8:45 a.m. and 5:15 p.m. Comments 
received may be inspected at Room B- 
1122 between 8:45 a.m. and 5:15 p.m.. 
except as provided in § 261.6(a) of the 
Board’s Rules Regarding the Availability 
of Information. 12 CFR 261.6(a). 

FOR FURTHER INFORMATION CONTACT: 
Gerald D. Manypenny, Manager (202/ 
452-3954) or Donna A. DeCorleto. Senior 
Analyst (202/452-3956), Division of 
Federal Reserve Bank Operations; or 
Gilbert T. Schwartz. Associate General 
Counsel (202/452-3625): or Daniel L 
Rhoads. Attorney (202/452-3711). Legal 
Division Board of Governors of the 
Federal Reserve System. Washington. 
D.C. 20551. 

SUPPLEMENTARY INFORMATION*. In 

September 1983. the Board approved fee 
schedules for the definitive securities 
safekeeping and noncash collection 
service. 48 F.R. 4467 (September 29. 

1983). The fees were established to 
provide a matching of costs, excluding 
the Private Sector Adjustment Factor 
("PSAF”), and revenues by the end of 
the third quarter of 1984. Preliminary 
data indicate that this goal was virtually 
meL However, in order to achieve a 
matching of costs, including the PSAF. 


and revenues in 1985 the Board believes 
that certain changes in the current fee 
structure may be necessary. 

Accordingly, the Board proposes to 
adopt the following changes: 

Definitive Securities Safekeeping — 
Two structural changes are proposed for 
the definitive sescurities safekeeping 
activity. 

The first proposed change, the 
introduction of a reregistration fee. 
would enable Reserve Banks to recover 
the cost of sending a registered security 
to a transfer agent for reregistration. 
Securities delivered to the Reserve Bank 
are generally registered in the name of 
the former owner and must be 
reregistered in the name of the new 
owner. The costs of sending a security 
to a transfer agent and related 
recordkeeping have been increasing as 
the number of registered securities 
increases. It is proposed that all Reserve 
Banks offering the service would 
institute a reregistration fee. 

The second proposed pricing structure 
modification in definitive securities 
safekeeping is the addition, on an 
optional basis, of a fee to differentiate 
the higher cost of safekeeping coupon 
bearing securities as compared with 
registered securities. Safekeeping 
coupon bearing securities is more costly 
since maturing coupons must be clipped 
twice yearly. Registered securities do 
not incur these expenses because they 
generally have no coupons. 

This proposed fee would be based on 
the par value of the bearer securities 
rather than number of pieces. The par 
value of coupon bearing securities is 
believed to be an appropriate measure 
for three reasons: (1) Par value pricing 
closely approximates the number of 
pieces involved since most bearer 
municipal securities are in $5,000 
denominations: (2) depository 
institutions typically keep track of their 
holdings in terms of par value rather 
than number of pieces. Therefore, using 
par value as a basis for assessing this 
fee would minimize reconcilement costs 
for depository institutions: and (3) par 
value pricing appers to be consistent 
with private sector practice. Three 
Reserve Banks propose to adopt this 
option in 1965 (New York. Clevelcmd. 
and Dallas): a fourth Reserve Bank 
(Philadelphia) proposes to adopt it by 
altering its account maintenance fee. At 
this time the remaining Reserve Banks 
providing definitive securities 
safekeeping do not intend to adopt this 
option. 

Proposed fees for 1985, incorporating 
the proposed structural modifications, 
and current fees are shown in Schedule 
1 . 


Noncash Collection —Three pricing 
structure changes are proposed in 
noncash collection: (1) an optional 
return item fee: (2) the addition of a 
mixed deposit option on a permanent 
basis: and (3) for Reserve Banks not 
choosing the mixed deposit program, the 
option of setting different city and 
country collection fees. 

The return item fee would be charged 
for any coupon deposit that is returned 
to the depositor as uncollectible. 
Noncash return items are costly due to 
the high labor and security costs 
involved with handling them. Charging 
separately for return items parallels the 
practice in most parts of the country. All 
Reserve Banks except Atlanta propose 
to adopt this option. 

The second proposed structure change 
would be to adopt the noncash mixed 
deposit program on an optional basis. 
The mixed deposit program, 
implemented b>' four Reserve Banks on 
a pilot basis, offers a depository 
institution the opportunity ta deposit all 
of its coupons in one mixed deposit. 

This reduces the need for depositors to 
pre-sort coupons into items payable in¬ 
district versus items payable out-of- 
district. The four Reserve Banks now 
participating in the pilot (Cleveland, 
Atlanta. St. Louis, and Dallas] plan to 
adopt this option. 

The final proposed structure change 
would give Reserve Banks not 
participating in the mixed deposit 
program the option of charging a higher 
fee to recover the additional costs of 
collecting items payable at country 
endpoints. These additional costs reflect 
added handling and preparation 
expenses associated with these items. 

At this time only the New York Reserve 
Bank plans to adopt this option. 

Proposed fees for 1985, which 
incorporate the proposed revisions to 
the fee structure, and current fees are 
shown in Schedule II. 

The Board believes that the proposed 
modifications to the definitive securities 
safekeeping and noncash collection fee 
schedules will enable the Federal 
Reserve System to recover fully the 
costs of providing this service, including 
PSAF, in 1985. Further, the Board 
believes that the options provided 
Reserve Banks by these proposals will 
permit the Reserve Banks greater 
flexibility in meeting the needs of 
depository institutions and responding 
to local market conditions. 

By order of the Board of Governors of the 
Federal Reserve System. November 20, 1984. 
Wim^rn W. WUes. 

Secretary of the Board. 

tlLLINQ CODE C210-01-II 
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Agency Forms Under Review by 0MB 

Novenil>er 19,1984. 

Backgrouod 

On |une 15.1984, the Office of 
Management and Budget (OMB) 
delegated to the Board of Governors of 
the Federal Reserve System (Board) its 
approval authority under the Paperwork 
Reduction Act of 1980, as per 5 CFR 

1320.9, “to approve of and assign OMB 
control numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under conditions set forth in 5 CFR 

1320.9. “ Board-approved collections of 
information will be incorporated into the 
official OMB inventory of currently 
approved collections of information. A 
copy of the SF 83 and supporting 
statement and the approved collection 

of information instrument(s) will be 
placed into OMB's public docket files. 
The following forms, which are being 
handled under this delegated authority, 
have received initial Board approval 
and are hereby published for comment. 
At the end of the comment period, the 
proposed information collection, along 
with an analysis of comments and 
recommendations received, will be 
submitted to the Board for final 
approval under OMB delegated 
authority. 

Date: Comments must be received 
within fifteen working days of the date 
of publication in the Federal Register. 

Address: Comments, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
new information collection that has not 
yet been assigned an OMB number), 
should be addressed to Mr. William W. 
Wiles. Secretary, Board of Governors of 
the Federal Reserve System. 20th and C 
Streets. NW.. Washington. D.C. 20551, or 
delivered to room B-2223 between 8:45 
a.m. and 5:15 p.m. Comments received 
may be inspected in room B-1122 
between 8:45 a.m. and 5:15 p.m.. except 
as provided in § 261.6(a) of the Board's 
Rules Regarding Availability of 
Information. 12 CFR 261.6(a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Judith McIntosh, Office of 
Information and Regulatory Affairs. 
Office of Management and Budget. New 
Executive Office Building. Room 3208. 
Washington. D.C. 20503. 

For further information contact: A 
copy of the proposed form, the request 
for clearance (SF 83), supporting 
statement, instructions, transmittal 
letter, and other documents that will be 
placed into OMB’s public docket files 


once approved may be requested from 
the agency clearance officer, whose 
name appears below. 

Federal Reserve Board Clearance 
Officer—Cynthia Glassman—Division 
of Research and Statistics, Board of 
Governors of the Federal Reserve 
System. Washington. D.C. 20551 (202- 
452-3829) 

Request for Extension, Without Revision 

1. Report title: Annual Report on Status 
of Disposition of Assets Acquired in 
Satisfaction of Debts Previously 
Contracted 

Agency form number: FR 4006 
OMB Docket number. 7100-0129 
Frequency: Annually 
Reporters: Bank Holding Companies 
Small businesses are not affected. 

General description of report: This 
report is mandatory (12 U.S.C. 1843(c)(2). 
1844(c)); confidential treatment of the 
report may be requested. 

Bank holding companies that acquire 
assets in satisfaction of debts previously 
contracted are required by the Board to 
submit an annual report outlining the 
efforts made to date to effect divestiture 
of the assets, as well as a description 
and valuation of assets divested and 
those to be divested. 

Board of Governors of the Federal Reserve 
System. November 20.1984. 

WUliam W. WUes, 

Secretary of the Board. 

|FR Doc. a«>90S5S Filed 11-23-44; 6:45 amt 
BIUJMO CODE e21(M)1*M 


American Fletchar Corporation, et al.; 
Applications To Engage de Novo in 
Permieaible Nonbanking Activities 

The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board’s Regulations 

Y (12 CFR 225.23(a)(1)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21 (a) of Regulation 

Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 


express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hesiring on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the parly 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than December 14.1984. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago. Illinois 
60690: 

1. American Fletcher Corporation, 
Indianapolis. Indiana; to engage through 
a de novo office of its subsidiary. 
American Fletcher Mortgage Company. 
Inc.. Indianapolis. Indiana, in making 
first mortgage loans on 1-4 family 
residences for sale to other investors. 
These activities would be conducted 
from an office located in Lexington. 
Kentucky, serving the State of Kentucky. 
Comments on this application must be 
received not later than December 6, 

1984. 

2. Centra! of Illinois, Inc,, Sterling. 
Illinois; to engage de novo through its 
subsidiary, Illini Life Insurance 
Company. Phoenix Arizona, in the 
underwriting, as reinsurer of credit life, 
health, and accident insurance for 
extensions of credit made by the two 
banking subsidiaries of Central of 
Illinois. Inc. 

3. Lincoln Bancorp, Reinbeck. Iowa; 
proposes to engage de novo through its 
subsidiary, Lincoln Lease Corp. in 
leasing personal and real property. 
Comments on this application must be 
received not later than December 7,1984 

Board of Governors of the Federal Reserve 
System. November 20.1984. 

William W. WUes. 

Secretary of the Board. 

(FR Ooc S4-30eS7 FiUd 11-23-64: ft45 am] 

WLUNQ COOC tSlO-Ol-M 
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Fleet Financial Group, Inc.; Acquisition 
of Company Engaged in Permissible 
Nonbanking Activities 

The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) of 
the Board’s Regulation Y (12 Cre 
225.23(a)(2) or (f)) for the Board's 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efBciency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices,” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of ^ 
Governors not later than December 7, 
1984. 

A. Federal Reserve Bank of Boston 
(Richard E. Randall, Vice President] 600 
Atlantic Avenue, Boston, Massachusetts 
02106: 

1. Fleet Financial Group, Inc., 
Providence, Rhode Island; to acquire 
Davidge & Company, Washington, D.C. 
thereby engaging in investment advisory 
activities including the provision of 
investment advisory services and 
portfolio investment advice to 
individuals, endowment funds and 
employee benefit plans in Washington, 
D.C. 


Board of Governors of the Federal Reserve 
System, November 20,1984. 

William W. Wiles, 

Secretary of the Board. 

iFR Doc. 84-30650 Filed 11-23-84; 8;45 aiu| 

BILLING CODE 8210-01-11 


Lincoln Baneshares, Inc., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than 
December 17,1984. 

A. Federal Reserve Bank of Cleveland 
(Lee S. Adams, Vice President) 1455 East 
Sixth Street, Cleveland, Ohio 44101: 

1. Lincoln Baneshares, Inc., Stanford, 
Kentucky; to become a bank holding 
company by acquiring 84.416 percent of 
the voting shares of Lincoln County 
National Bank, Stanford. Kentucky. 

, B. Federal Reserve Bank of Atlanta 
(Robert E. Heck. Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Sun Banks, Inc., Orlando, Florida; to 
acquire 24.9 percent of the voting shares 
of Peoples Bank of Lakeland, Lakeland, 
Florida. 

C. Federal Reserve Bank of 
Minneapolis (Bruce). Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Bosshard Banco, Ltd., Bangor, 
Wisconsin; to acquire 95.6 percent of the 
voting shares of Intercity State Bank, 
Schofield, Wisconsin. 


D. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue. Kansas City, 
Missouri 64198: 

• 1. Merchandise Bancorporation, 
Topeka, Kansas; to acquire 44 percent of 
the voting shares of Kansas Bank 
Systems, Inc., Manhattan, Kansas, 
thereby indirectly acquiring Kansas 
State Bank of Manhattan. Manhattan, 
Kansas. 

Board of Governors of the Federal Reserve 
System, November 20, 1984. 

Wilham W. WUes, 

Secretary of the Board. 

IFR Doc. 84-30656 Pllod 11-23-84:6:45 am) 

BILUNQ CODE 6210-01-11 


Agency Forms Under Review 

November 20,1984. 

Background 

On July 30,1984 the Board of 
Governors of the Federal Reserve 
System published for comment (49 FR 
30317) a proposal establishing guidelines 
regarding capital adequacy for State 
member banks and bank holding 
companies and a proposed supporting 
regulation establishing procedures for- 
requiring compliance with capital 
requirements. The board set a 60-day 
comment period which ended on 
September 24,1984. During the comment 
period, the Board received about 90 
comments from banks, trade 
associaUons, other government 
agencies, and others. (Docket number R- 
0526) 

Contained in the proposed 
regulation—Subpart D of Part 263— 
Rules of Practice for Hearings (12 CFR 
263)—is a provision, § 263.38(a), that 
OMB regards as an information 
collection for purposes of the Paperwork 
Reduction Act. This information 
collection is being reviewed for 
Paperwork Act clearance under OMB 
delegated authority (5 CFR 1320.9). 

DATE: Any additional comments on this 
information requirement must be 
received within fifteen business days of 
the date of publication in the Federal 
Register. 

address: Comments, which should refer 
to Docket number R-0526, should be 
addressed to Mr. William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System. 20th and C 
Streets, NW., Washington, D.C. 20551, or 
delivered to B-1122 between 8:45 a.m. 
and 5:15 p.m., except as provided in 
i 261.6(a) of the Board's Rules Regarding 
Availability of Information, 12 CFR 
261.6(a). 
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A copy of the comments may also be 
submitted to the 0MB desk officer for 
the Board: Judith McIntosh. Office of 
Information and Regulatory Affairs. 
Office of Management and Budget. New 
Executive Office Building. Room 3208. 
Washington, D.C. 20503. 

FOR FURTHER INFORMATION CONTACT: 
Copies of the documentation—the 
information collection requirement 
provision in the proposed regulation, the 
request for clearance (SF 83), and the 
supporting statement—that will be 
placed into OMB’s public docket files, 
once final approval under delegation 
has been granted, may be requested 
from the agency clearance officer, 
whose name appears below. Federal 
Reserve Board Clearance Officer— 
Cynthia Classman—Division of 
Research and Statisites, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551 (202- 
452-3829) 

Request for Approval to Implement the 
Following Information Collection 

1. Report title: Capital Improvement Plan 
(§ 263.38(a) of proposed Subpart D of 
Part 263—Rules of Practice for 
Hearings (12 CFR Part 263)) 

Agency form number: N/A 

0MB Docket number: To be assigned. 

Frequency: One time. 

Reporters: State member banks and 
bank holding companies. Small 
businesses are affected. 

General description of report: This 
information collection is mandatory (12 
CFR 263.38(a)) and is given confidential 
treatment (5 U.S.C. 552(b)(4) and (8)). 

Any state member bank or bank 
holding company not in compliance with 
the Board's Capital Adequacy 
Guidelines on the date that this 
regulation becomes effective shall, 
within 90 days, submit to the 
appropriate Federal Reserve Bank for 
review a plan describing the means and 
the time schedule by which the 
institution shall achieve the required 
minimum level of capital. 

Board of Governors of the Federal Reserve 
System. November 20,1984. 

William Wiles. 

Secretary of the Board, 

Dot 30W6- Filed ll-2S<a4; 8:45 am| 

BJUINQ CODE 


Banco Colpatria, S.A., et al.; 
Formations of; Acqusitions by; and 
Mergers of Bank Holding Companies 

November 20.1984. 

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 


Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reser\^e Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than 
December 17.1984. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck. Vice President) 104 
Marietta Street. NW.. Atlanta. Georgia 
30303: 

1. Banco Colpatria, S.A., Bogota, 
Columbia. Banpotria USA Inc., Miami. 
Florida, and Colpatria Sociedad 
ColunMona De Capitalizacion, S.A., 
Bogota. Columbia; to become a bank 
holding company by acquiring 99 
percent of the voting shares of 
Metropolitan National Bank. Miami. 
Florida (a de novo bank). 

B. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue. 
Minneapolis, Minnesota 55480: 

1. Lewis Banshares, Inc., Sioux Falls, 
South Dakota; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of First State Bank. 
Armour, South Dakota. 

C. Federal Reserv'e Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 

^ 925 Grand Avenue. Kansas City, 
Missouri 64198: 

1. Founders Boncorporation, Inc.. 
Oklahoma City, Oklahoma; to acquire 
100 percent of the voting shares of 
Commerce Baneshares, Inc., Oklahoma 
City. Oklahoma, thereby indirectly 
acquirirtg Commerce Bank. The Village. 
Oklahoma. 

2. Fremont Bonk Corporation, Canon 
City. Colorado; to acquire at least 67 
percent of the voting shares of 
Centennial Bank of Blende, Pueblo. 
Colorado. 

3. OCI Boneshares, Inc., Kansas City. 
Kansas; to become a bank holding 


company by acquiring 100 percent of the 
voting shares of CNB Financial 
Corporation, Kansas City, Kansas, 
thereby indirectly acquiring Commercial 
National Bank, Kansas City, Kansas. 

4. Industrial Baneshares, Inc., Kansas 
City. Kansas; to acquire 31 percent of 
the nonvoting Class A shares, and 27 
percent of the nonvoting Class B shares 
of OCI Baneshares, Inc., Kansas City, 
Kansas, the proposed parent of CNB 
Financial Corporation. Kansas City, 
Kansas, thereby indirectly acquiring 
Commercial National Bank, Kansas 
City, Kansas. 

5. Mission Baneshares, Inc., Mission, 
Kansas; to acquire 46 percent of the 
nonvoting Class A shares, and 37 
percent of the nonvoting Class B shares 
of OCI Baneshares, Inc., Kansas City. 
Kansas, the proposed parent of CNB 
Financial Corporation. Kansas City, 
Kansas, thereby indirectly acquiring 
Commerical National Bank. Kansas 
City. Kansas. 

6. Valley View Baneshares, Inc., 
Overland Park, Kansas; to acquire 13 
percent of the nonvoting Class A shares, 
and 27 percent of the nonvoting Class B 
shares of OCI Baneshares. Inc., Kansas 
City. Kansas, which proposes to acquire 
CNB Financial Corporation. Kansas 
City, Kansas, thereby indirectly 
acquiring Commercial National Bank, 
Kansas City. Kansas. 

D. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 
400 South Akard Street, Dallas. Texas 
75222: 

1. Brazos Valley Baneshares, Inc., 
Bryan, Texas; to become a bank holding 
company by acquiring 80 percent of the ♦ 
voting shares of Western National Bank, 
Bryan, Texas. 

2. Texom Baneshares, Inc., Bridge 
City, Texas; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Bridge City State Bank, 
Bridge City, Texas, and Peoples State 
Bank, Shepherd. Texas. 

Board of Governors of the Federal Reserve 
System. November 20.1984, 

William W. Wiles. 

Secretary of the Board. 

|FR Doc. 84-30945 FUed 11-23-84:8:45 anij 
BILLING CODE 6210-01-M 


Bankers Trust New York Corp; 
Proposal To Execute and Clear 
Futures on a Municipal Bond Index and 
To Provide Futures Advisory Services 

Bankers Trust New York Corporation, 
New York, New York, has applied, 
pursuant to section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and §§ 225.23(a) (2) and (3) of 
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the Board’s Regulation Y (12 CFR 
225.23(a) (2) and (3))* for permission to 
execute and clear futures contracts on a 
municipal bond index on major 
commodities exchanges for nonafflliated 
persons, and to provide advice with 
respect to futures and options that the 
Board has permitted futures commission 
merchant (“FCM”) subsidiariea of bank 
holding companies to execute and clean 
These activities would be performed 
through the applicant's FCM subsidiary, 
BT Futiu'es Corp., through ofBces in New 
York, New York, Chicago, Illinois, Los 
Angeles, California, Dallas and Houston,. 
Texas, and London. England, serving 
customers in the United'States and' 
abroad. 

Section 4(c)(8) of the Bank Holding 
Company Act provides that a bank 
holding company may. with Board 
approval, engage in any activity “which 
the Board after due notice and 
opportunity for hearing has determined 
(by order or regulation] to be so closely 
related to banking or managing or 
controlling banks as to be a proper 
incident thereto." The Board has 
previously approved of the provision of 
advisory services with respect to futures 
and options where the underlying 
financial products are bullion, foreign 
exchange, U.S. government securities, or 
money market instruments. J.P. Morgaji 
6r Co.. Incorporated, 70 Federal Reserve 
Bulletin 780 (1984), The Board has not 
previously approved the proposed 
execution and clearance of futures 
contracts on a municipal bond index or 
the provision of related advisory 
services. Applicant believes that these 
activities are so clbsely related to 
banking or managing or controlling 
banks as to be a proper incident thereto. 
In Applicant’s opinion, the brokerage of 
municipal bond'index futiu'es and 
advisory services with respect thereto 
are similar to the brokerage of financial 
futures and the provision of futures 
advisory services previously approved 
by the Board. Applicant also believes 
that the proposed activities are similar 
to municipal securities activities 
performed by banks. 

Interested persons may express their 
views on whether the proposed 
activities of executing and clearing 
futures contracts on a municipal bond 
index and of providing advice thereon 
are “so closely related to banking or 
managing or controlling banks as to be a 
proper incident thereto^" and whether 
the proposal as a wHole can “reasonably 
be expected to produce benefits to the 
public, such as greater convenience, 
increased competition or gains in 
efficiency, that outweigh possible 
adverse effects, such as undue 


concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices." Any 
request for a hearing-on these questions 
must be accompanied by a statement of 
the reasons why a written presentation 
would not'suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing.the 
evidence that would be presented at a 
hearingvand indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

The application may be inspected at 
the offices of the Board of Governors or 
the Federal Reserve Bank of New York. 

Any views or requests forbearing^ 
should'be submitted ia writing and 
received by the Secretary, Board^of 
Governors of the Federal Reserve 
System, Washington. D.C. 20551; not 
later than December 14.1984; 

Board of Governors of the Federal Reserve 
System, November 20,1984. 

WUliam W. Wiles, 

Secretary of the Board, 

[FR Doc. S4-30944 FUad 11-23^; a>(5 amj , 

BILUNQ COOC 6210-01-11 


Heritage Group, Inc.; Formation of; 
Acquisition by; or Merger of Bank 
Holding Companies 

The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board’s Regulation Y (12 CFR 225.24) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(ic) of the Act (12 
U.S.C. 1842(c)): 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Ihterested persons may 
express their views in writing,to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing,must 
include a statement of why a written 
presentation would not suffice iii Ueu of 
a hearing, identifying specifically any 
questions of fact that are in di.spute and 
summarizing the evidence that would be 
presented at a hearing, 

Comments regarding,this application 
must be received not later than* 
December 2,1984. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President),230 


South LaSalle Street,.Chicago, Illinois 
60690.* 

1. Heritage Group, Inc^ Woodridge. 
Illinois; to acquire 90.9 percent of the 
voting shares of Bank of Lemont, 
Lemont, Illinois. 

Board of Governors of the Federal Reserx e 
System. Novmnb«^ 21,1984. 

James McAfee, 

Associated Secretary ofthe Board; 

(FR Doe. s«^30ees Filed 11-23-S4; 8:46 am) 

BILUNQ COOeSZKMIl-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

Open Meeting; Video Display. Terminal 
Reproductive Outcome Study 

The following meeting.will be 
convened by the National Institute for 
Occupational Safety and Health 
(NIOSH) of the Centers for Disease 
Control (CDC) and will be open to the 
public for observation and participation, 
limited only by the space availabile: 
Date: December 17.1984 
Time: 9:30 a.m.-4:00 p.m; 

Place; Conference Room C. HIOSH, 5555 
Ridge Avenue, Cincinnati, Ohio^SElS 
Purpose: To discuss the protocol for an 
epidemiologic study of adverse 
reproductive outcomes among women 
using video display terminals. 
Viewpoints and suggestions from 
industry, organized labor, academia, 
other government agencies, and the 
public are invited. 

Additional information may be 
obtained from:.Teresa’Schnorr, PhiD., 
Division of Safety, Hazard Evaluations, 
and Field Studies^ NIOSH, CDC, 4876 
Columbia Parkway. Cincinnati, Ohio 
45226, telephones: FTSj 084r4481. 
Commeroial: 513/684^-4481. 

Dated: Nbvcmberl4,1984. 

Donald R. Hopkins, M.D:, 

Acting Director, Centers for Disease Control. 

(FR Doc. 64-30942 Hied 11-23-64:8:45 am) 

BILUNQ CODE 4160-1S-M 


Food and Drug Administration 

[Docket No. 84P-0281] 

Canned Green Beans Deviating From 
Identity Standard; Temporary Permit 
for Market Testing 

Correction 

In FR Doc. 84-24074 beginning on page 
36925>in the issue of Thursday;. 
September 20^1964, make the following 
correction: 
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On page 38926, first column, second 
complete paragraph, eighth line, insert 
the following after the word 
“introduced”: 

“or cau.sed to be introduced**. 

aiLUMG COO£ 150S-Ot>M 


Suldixine Tablets Sudine ^ Tablets, 
Symbio ’ Injection; Withdrawal of 
Approval of NADA*S 

Correction 

In re Doc. 84-24869 appearing on 
page 36924 in the issue of Thursday, 
September 20,1984, make the following 
correction: 

in the first column, in the fourth line 
from the bottom, insert the following 
before the word “Injection**: ‘Tablets, 
and NADA 13-527 for Symbio ^ 
fsiilfadlmethoxine]. 

eiUJNG COOC 150&-0t-M 


(Docket No. 84M-03S3] 

American Medical Optics; Premarket 
Approval of American Medical Optics* 
Model YAG-100 Ophthalmic Laser 

agency: Food and Drug Administration. 
action: Notice. 

summary: l*he Food and Drug 
Administration (FDA) is announcing its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of 
American Medical Optics* YAG-100 
Ophthalmic Laser, sponsored by 
American Medical Optics, Irvine, CA. 
After reviewing the recommendation of 
the Ophthalmic Devices Panel (formerly 
the Ophthalmic Device Section of the 
Ophthalmic: Ear, Nose, and Throat, and 
Dental Devices Panel), FDA notified the 
sponsor that the application was 
approved because the device had been 
shown to be safe and effective for use as 
recommended in the submitted labeling. 
date: Petitions for administrative 
review by December 28,1984. 
address: Requests for copies of the 
summary of safety and effectiveness 
data and petitions for administrative 
review may be sent to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration. Rm. 4-62, 5600 
Fishers Lane. Rockville, MD 20857, 

POR FURTHER INFORMATION CONTACT. 
Charles H. Kyper, Center for Devices 
and Radiological Health (HFZ-402). 

Food and Drug Administration, 8757 
Ceorgia Ave., Silver Spring. MD 20910, 
301-427-7445. 

supplementary information: On April 
11.1983, American Medical Optics, 
Irvine, CA 92714, submitted to FDA an 


application for premarket approval of 
the American Medical Optics' YAG-100 
Ophthalmic Laser. American Medical 
Optics* YAG-100 Ophthalmic l^ser is 
indicated for discission of the posterior 
capsule of the eye (posterior 
capsulotomy). The application was 
reviewed on November 17,1983, by the 
then Ophthalmic Device Section of the 
Ophthalmic; Ear. Nose, and Throat; and 
Dental Devices Panel, an FDA advisory 
committee, which recommended 
approval of the application. (On April 
24.1984, the Ophthalmic; Ear, Nose, and 
Throat; and Dental Devices Panel was 
terminated. Concurrently, FDA 
established the Ophthalmic Devices 
Panel (see 49 FR 17446; April 24.1984).) 
On September 27,1984, FDA approved 
the application by letter to the sponsor 
from the Director, Office of Device 
Evaluation, Center for Devices and 
Radiological Health. 

A siunmary of the safety and 
effectiveness data on which FDA's 
approval is based is on file with the 
Uockets Management Branch (address 
above) and is available upon request 
from that office. A copy of all approved 
final labeling is available for public 
inspection at the Center for Devices and 
Radiological Health—contact Charles H. 
Kyper n"IFZ-402), address above. 
Requests should be identified with the 
name of the device and the docket 
number found in brackets in the heading 
of this document. 

Opportunity for Administrative Review 

Section 515(d)(3) of the Federal Food. 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 360e(d)(3)) authorizes any 
interested person to petition, under 
section 515(g) of the act (21 U.S.C. 

360(g)), for administrative review of 
FDA's decision to approve this 
application. A petitioner may request 
either a formal hearing under Part 12 (21 
CFR Part 12) of FDA's administrative 
practices and procedures regulations or 
a review of the application and of FDA's 
action by an independent advisory 
committee of experts. A petition is to be 
in the form of a petition for 
reconsideration of FDA's action under 
§ 10.33(b) (21 CFR 10.33(b)). A petitioner 
shall identify the form of review 
requested (hearing or independent 
advisory committee) and shall submit 
with the petition supporting data and 
information showing that there is a 
genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition. FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issue to 
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be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 

Petitioners may. at any time on or 
before December 26.1984, file with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Dated: November 19.1984. 
foseph P. Nile, 

Associate Commissioner for Rotatory 
Affairs. 

(FR Doc. M-30e06 Filed 8:45 nni) 

BtLUNQ COOC 


Health Care Financing Administration 
IBERC-276-FNI 

Medicare Program; Reissuance of the 
Wage Index in the 1981 Schedule of 
Limits on Hospital Per Diem Inpatient 
General Routine Operating Costs 

agency: Health Care Financing 
Administration (HCFA), HHS. 
action: Final notice. 

summary: This notice affirms the use of 
the wage index that was used to 
calculate the 1981 schedule of limits on 
hospital per diem inpatient general 
routine operating costs, which was 
issued on June 30.1981 (46 FR 33637). 
and September 30,1961 (46 FR 48010). 
The 1981 wage index was reissued for 
public comment on February 17.1984 (49 
FR 6175). 

EFFECTIVE DATE: This notice is effective 
December 26.1984. It applies to cost 
reporting periods beginning on or after 
July 1.1981, and cost reporting periods 
ending after September 30,1981, as well 
as cost reporting periods beginning on or 
after October 1.1961, and before 
October 1.1982. 

for further information contact; 
Maureen McGrath, 301-594-7373. 
SUPPLEMENTARY INFORMATION: 

I. Background 

In the Federal Register on February 
17,1984 (49 FR 6175), we described for 
public comment a change in the types of 
data that were used to calculate the 
wage index that was contained in the 
notices on the schedule of limits on 
hospital per diem inpatient general 
routine operating costs applicable to 
cost reporting periods beginning on or 
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Hfler July 1.1981, and for cost reporting 
periods ending after September 30.1981. 
As issued, the February 17.1984, notice 
does not affect the cost limits for cost 
reporting periods beginning on or after 
October 1.1982, because the limits for 
those cost reporting periods are 
governed by the notices published in the 
Federal Register on September 30.1982 
(47 FR 43296). and August 30.1983 (48 
FR 39426). 

The proposed notice published 
February 17,1984. reissued the wage 
index that.was originally issued as part 
of the schedule of limits contained in 
notices published on June 30,1981 (46 FR 
33637), and September 30.1981 (46 FR 
48010). The latter notice contained 
adjustments to the limits required by 
section 2143 of the Omnibus Budget 
Reconciliation Act of 1981 (Pub. L. 97-35. 
enacted on August 13.1981). 

We reissued the 1981 wage index for 
public comment as the result of the April 
29.1983. decision of the United States 
District Court for the District of 
Columbia in the case of District of 
Columbia Hospital Association, et al. 
vs. Heckler, et al. (No. 82-2520 DDC). 
The District Court held that the 1981 
schedule of hospital cost limits was 
invalid insofar as the schedule 
incorporated or was formulated by using 
a wage index that was calculated by 
excluding Federal Government hospital 
wage data. The court held that exclusion 
of Federal Government hospital wage 
data without having published the 
schedule for public comment constituted 
a failure to comply with the 
Administrative Procedure Act (APA) (5 
U.S.C. 553). The February 17,1984, 
proposed notice was intended to remedy 
the rulemaking deficiencies perceived 
by the District Court and to validate use 
of the 1981 schedule of hospital cost 
limits by bringing the wage index 
contained in the 1981 schedule of limits 
into compliance with the APA. 

II. Public Comments 

In response to the February 17,1984, 
proposed notice, we received comments 
from four hospital associations, an 
Indian health center, a major insurance 
company and a law firm representing a 
hospital association and its members. 
We received six comments favoring the 
exclusion of Federal hospital wage data 
in the calculation of the wage index. 
These commenters agreed that we 
should exclude Federal hospital wage 
data to improve the accuracy of the 
wage index. Two commenters favored 
the inclusion of Federal hospital wage 
data in the calculation of the wage 
index. A summary of these comments 
and our responses follow. 


Comment —^Two commenters 
suggested that we provide an appeals 
mechanism for those hospitals in areas 
where the exclusion of Federal hospitals 
from the wage index calculation 
produces a wage index factor that does 
not adequately reflect labor market 
forces. 

Response —^The rationale for 
excluding Federal hospital wage data 
from the wage index calculation is that 
Federal wages do not reflect the Icoal 
labor market forces. If the Federal 
hospital wage data reflected the area's 
labor market, the index factor for an 
area would not be strongly affected by 
the exclusion of the Federal wage data. 

A national system of cost limits 
presupposes that the same basic 
methodology will be applied to all 
hospitals. Therefore, in determining a 
wage index to be used by all hospitals, 
the exclusion of Federal hospital wage 
data must be applied to all calculations 
of wage factors contained in the wage 
index. However, we believe it important, 
to note that if an individual hospital in 
an area can demonstrate that its 
percentage of labor costs varies by more 
than ten percent from the percentage 
used to calculate the limits, an exception 
can be granted under our regulations in 
42 CFR 405.460(f)(8). 

In addition, it should be noted that 
under the existing appeals procedures, a 
hospital, in all instances, may protest 
any intermediary determination through 
administrative and judicial review 
proceedings. 

Comment —One hospital association 
commented that the use of the Standard 
Metropolitan Statistical Area (SMSA/ 
Non-SMSA) classification system does 
not reflect the hospital's local labor 
market. 

Response —Since the inception of the 
cost limits in 1974, we have used SMSAs 
as the definition of urban areas because 
nationally accepted objective standards 
were needed. This method of classifying 
hospitals has been open for public 
comment since that time. The definition 
of SMSA was developed by the 
Executive Office of Management and 
Budget (EOMB) using population criteria 
and other standards such as the degree 
of economic and social integration 
among poticntially qualifying counties. 
Currently, we know of no other 
nationally recognized classification 
system suitable for use in a national 
payment system. Also, we wish to note 
that the wage index is not intended to 
reflect the specific wages of one hospital 
but is intended to refiect general trends 
in the local economy. 

Comment —Two commenters 
suggested that since including Federal 


hospital wage data changes the wage 
index factors only for a few areas, a 
notice of progam reimbursement should 
be issued only when a hospital has 
successfully appealed its wage index. 

Response —Including Federal hospital 
wage data would affect a large number 
of areas because the national average 
wage would be increased by including 
Federal hospital wage data; however, 
areas without a Federal hospital will 
still have the same average wage. When 
the national average is divided by the 
area average, a lower index factor will 
result. It is our estimate that 
approximately 234 areas would receive 
lower wage index factors if Federal 
hospital wages were included in the 
wage index calculation. 

Comment —One hospital association 
recommended that the methodology 
used for developing the wage index 
should continue to be studied. 

Reponse —As part of our continuity 
efforts to refine the wage index 
methodology used under the prospective 
payment system for inpatient hosptial 
services, we have asked each short term 
acute care Medicare participating 
hospital to complete a hospital wage 
survey. We hope to be able to use the 
information received from this survey to 
assess the effect of some of the technical 
deficiencies in the current wage Index 
(for example, area differences in the use 
of part time employees) in order to 
determine how to develop an improved 
wage index methodology. 

Comment —One commenter requesttni 
that we clarify whether the use of 
appropriate wage index values for some 
areas is due to a change in the Bureau of 
Labor Statistics (BLB) confidentiality 
requirements. 

Reponse —^The BLS supply us with 
data on wages and numbers of 
employees that are used to calculate the 
wage index. Because of BLS's 
confidentiality requirements, BLS could 
not disclose actual data for areas that 
included fewer than three reporting 
um'ts. A reporting unit need not have 
been a single hospital. A reporting unit 
was (and is currently) defined by BLS as 
the smallest unit for which data are 
recorded on the employer's contribution 
report. For example, two facilities in the 
same area owned by one employer 
could have appeared as one reporting 
unit. Therefore, because of BLS's 
confidentiality requirements, we used 
approximate rather than actual index 
values for 26 areas. These approximate 
values are identified by asterisks in 
table I-A. 

Comment —One commenter believes 
that we should include Federal hospital 
wage data in the calculation of the wage 
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index because of problems associated 
with averaging hospital wages in 
developing the wage index. 

Reponse —^The hospital wage index is 
designed to recognize relative 
differences in wage levels across the 
United States that reflect conditions 
present in local economies. The wage 
index is not intended to recognize the 
emplojrment practices of any one 
institution. The reason for excluding 
Federal hospital wage data from the 
calculation of the wage index is not 
because of an averaging problem. We 
exclude Federal hospital wage data 
because the wages paid by a Federal 
hospital do not reflect the local economy 
since Federal wages are based primarily 
on national pay scales. If non>Federal 
hospitals are paying wages similar to 
Federal hospitals, this will be reflected 
in the area's reported quarterly hospital 
wages. However, if only one hospital in 
the area is paying high wages, the area's 
average will reflect this. It is possible 
that the hospital paying these higher 
costs is inclining unreasonable costs 
that are out of line with the costs of 
similar institutions. The cost limits have 
been established to prevent paying for 
costs that are unnecessary in the 
efficient delivery of health care services. 
It is our belief that wages that are out of 
line with similar institutions may be an 
indication that the hospital paying these 
higher wages is not being run as 
efficiently as other institution.s in the 
area. 

Comment —One hospital association 
suggested that we eliminate the lowest 
wage index factor in an area on a 
weighted average basis because Federal 
hospitals tend to be large and reflect a 
greater weight in the averaging process. 

Reponse —^By excluding Federal 
hospital wage data from the calculation 
of the wage index factors, we have 
already eliminated the effect Federal 
hospital wages have on an area's 
average and on the national average. 

Comment —One commenter 
retommended that we use a facility- 
specific wage index. 

Reponse —^The cost limits are based 
on a national system of classifying 
hospitals in bed size groupings and the 
limits are set at a percent of the mean 
labor-related costs and mean nonlabor 
costs of each peer comparison group. 

The cost limits are used as a measure of 
a hospital’s reasonable costs. 

Establishing a facility-specific index 
recognizes that all the wages paid at a 
hospital are part of its reasonable costs. 
A hospital may be paying wages that 
are unreasonable when compared to 
wages paid by similar providers. 
Recognizing these unreasonable costs as 
reasonable would be a violation of our 


responsibility to pay only those costs 
necessary for the efficient delivery of 
health care services. 

Comment —One hospital association 
was of the opinion that eliminating 
Federal hospital wage data from the 
calculation of the wage index will lower 
reimbursement to facilities located 
around the Federal hospital. 

Reponse —^The elimination of Federal 
hospital wage data from tlie calculation 
of the wage index does not 
automatically result in lower 
reimbursement amounts to facilities 
around the Federal hospital. If a 
hospital's costs are under the limit, then 
the hospital will be reimbursed in full 
for its costs. We believe that the 
elimination of Federal hospital wage 
data from the calculation of the wage 
index gives hospitals a financial 
incentive to control costs within the 
allowed limit amount. It is our belief 
that the cost limits, as currently 
determined, more accurately reflect a 
hospital's reasonable costs than the use 
of cost limits that are artificially inflated 
by the use of a wage index factor that 
overstates the wages actually paid by 
hospitals in certain locales. Of course, 
as indicated above, if hospitals located 
in the same area as a Federal hospital 
are paying wages similar to those paid 
by the Federal hospital, then the index 
will reflect this. 

Comment —law firm representing a 
hospital association and its members 
commented that the proposed notice of 
February 17.1984, is invalid under the 
APA because it is retroactive 
rulemaking. 

Response —We do not consider this 
notice to be retroactive in nature, since 
as a practical matter hospitals could 
only have relied on the notice published 
on June 30,1981, and September 30, 

1981, in determining their respective cost 
limits for cost reporting periods 
beginning on or after July 1.1982, and for 
cost reporting periods ending after 
September 30.1981, and beginning on or 
after October 1.1981. Moreover, there is 
substantial legal authority which 
permit's an agency a rule which covers 
an earlier period of time when it is 
reasonable to do so. The United States 
District Court for the District of 
Columbia did not rule that excluding 
Federal hospitals was an invalid 
methodology, but rather that we had not 
solicited public comments prior to 
making a change in methodology. At the 
time of the hearing, the plaintiffs in the 
case requested an order from the court 
to prevent the Secretary from 
republishing a wage index that excluded 
Federal hospital wage data. The court 
declined to do this. Therefore, we do not 
believe the ruling from the court 


precludes us from reissuing a wage 
index that excludes Federal hospital 
wage data. By issuing a proposed notice 
and final notice, we are correcting the 
procedural defect of not soliciting public 
comments before m aking a change in 
methodology. At the same time, we are 
not causing undue hardship to any 
hospital because there were no other 
published limits available for a hospital 
to use at the time of the original 
publication of the June 30 and 
September 30.1981, notices. Each 
hospital knew in advance of its cost 
reporting period what its cost limit 
would be for this period. Givern these 
circumstances and the public interest in 
ensuring that only those costs necessary 
in the efficient delivery of services be 
reimbursed, we believe this notice is 
valid. 

Comment —One copimenter 
recommended that the wage index 
published in the proposed notice be 
used for hospitals unless a hospital 
specifically requests a compulation of 
its routine cost limit using a wage index 
that include Federal hospital wage data. 

Response —^The system of cost limits 
is to be uniformly applied to all 
hospitals. The use of a wage index 
excluding Federal hospital data for one 
group of hospitals and a wage index 
including Federal hospital data for 
another group would result in a two- 
tiered system. The use of a two-tiered 
system would be contrary to the 
principle of uniformity. In addition, it is 
our belief that those hospitals that 
would request a recomputation of the 
wage index to include Federal hospital 
wage data would be those hospitals that 
have exceeded the cost limits for the 
particular cost reporting period. As 
previously dicussed, the cost limits arc 
used to establish the reasonable and 
necessary costs for delivering efficient 
health care services. Recomputing the 
limits for those hospitals that exceeded 
the limits would violate the statutory 
requirement that we pay only those 
costs that are reasonable and necessary 
for the efficient delivery of needed 
health c.are services. 

Even though only a limited number of 
hospitals are adversely affected by the 
exclusion of Federal hospital wage data, 
a significant amount of Medicare 
reimbursement is involved for each 
individual hospital that is affected. 

Since it is our belief that Federal 
hospital wage data do not reflect the 
conditions of local economies, allowing 
a recomputation of the wage index 
including Federal hospital wage data for 
those hospitals requesting it would 
result in our allowing these hospitals 
additional reimbursement for costs that 
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were not necessarj' in the efficient 
delivery of needed health care services. 
It would not be equitable to those 
hospitals that operated efficiently under 
the limits, for us to reward hospitals that 
exceeded the cost limits because they 
operated inefficiently. 

Comment —One commenter stated 
that the change in the wage index does 
not permit hospitals sufficient time to 
adjust to the methodology change. 

Response —We consider the change 
that was made to the wage index a 
minor technical change. It is our belief 
that hospitals were put on notice of this 
change on June 30.1981 (46 FR 33637). 
when we first published the schedule of 
limits applicable to the affected period. 
The cost limits are effective at the 
beginning of a hospitaFs cost reporting 
period. Thus, a hospital has twelve 
months in which to adjust its routine 
inpatient operating costs to the 
published limits in order to receive full 
reimbursement for its Medicare costs. 
Since there were no other published 
limits for the affected period, the only 
notice a hospital could have relied on in 
determining its limit was the June 30, 
1981. notice. 

By republishing the same wage index 
at this time, we are correcting the 
procedural defect perceived by the 
court; that is. the failure to provide for a 
comment period. 

Comment —One commenter noted that 
in a comparison of BLS data using only 
Federal hospital wage data for Bve 
SMSAs, there were variations in the 
average monthly wages reported to BLS 
for the Federal hospitals in each SMSA. 
For example, the data indicated high 
monthly wages in the San Francisco- 
Oakland, CA SMSA and low monthly 
wages in the Norfolk-Virginia Beach- 
Portsmouth, VA-NC SMSA. From this 
comparison, the commenter concludes 
that Federal hospitals do not necessarily 
use national wage scales. 

Response —^The difference in the 
monthly wages reported for the Federal 
hospitals in the SMSAs noted is not 
necessarily due to Federal hospitals 
paying local wages. We have always 
acknowledged that there are some 
technical deficiencies in the wage index 
that make it a less than perfect source 
for a wage index adjuster. For example, 
the data do not account for variations in 
hospital occupational mix, differences in 
the proportion of part-time employees, 
variations in overtime utilization, length 
of the work week, and differences in 
reporting compliance. Any one of these 
reasons could account for the 
discrepancy in average monthly wages. 

We obtained the average monthly 
wages for the same five SMSAs but 
excluded Federal hospital wage data. In 


all five SMSAs the average monthly 
wages excluding Federal hospital wage 
data were lower than the average 
monthly wages for the Federal hospitals. 
In the Norfolk-Virginia Beach- 
Portsmouth, VA-NC SMSA the average 
monthly wage for Federal hospitals was 
$1,175.48 versus an average monthly 
wage of $865.77 not including any 
Federal hospitals. In the San Francisco- 
Oakland, CA SMSA. the average 
monthly wage for Federal hospitals was 
$1,564.75 versus an average monthly 
wage of $1,151.75 not including any 
Federal hospitals. Our comparison 
appears to prove our theory that Federal 
hospitals are not paying local wages. If 
the Federal hospitals were paying local 
wages, the average monthly wage for 
Federal hospitals would be the same 
figure as the average monthly wage not 
including Federal hospitals for the same 
SMSA. 

Comment —A law firm commented 
that HCFA does not differentiate 
between urban and suburban locations 
within an SMSA. The commenter 
believes that a differentiation between 
urban and suburban would improve the 
accuracy of the wage index. 

Response —In principle, using a wage 
index that differentiates urban (that is, 
**core*’) from suburban (that is, “ring’*) 
counties could provide a more precise 
wage index. However, it is our belief 
that the adoption of such a measure at 
this time is not feasible due to certain 
limitations of the BLS data used to 
construct the wage index. Although BLS 
data are the best data currently 
available that were compatible with a 
national payment system, it is important 
to note that, as previously explained, the 
data do contain certain technical 
deficiencies. The BLS data do not 
account for differences in the proportion 
of part-time employees, area difference 
in occupational mix, variations in 
overtime utilization, length of the work 
week, and differences in reporting 
compliance. The current use of 
aggregated BLS data from all non- 
Federal hospitals within a specified 
SMSA mitigate the effect of these 
uncontrolled variables, particularly in 
large metropolitan areas with many 
hospitals. It is our belief that 
disaggregating the data into “core-ring” 
indexes would only magnify the 
inherent limitations of the BLS data and 
increase the potential for distortion, 
particularly in areas with few hospitals. 
The use of a ’’core-ring” urban wage 
index merits further study. However, 
pending the development of a data base 
which overcomes the technical 
limitations of the BLS data, we believe 
further wage index refinements must be 
deferred. 


We would like to emphasize that a 
provider’s location in an SMSA or non- 
SMSA has been used as a classification 
criterion for cost limit purposes 
continuously since 1974. Tlie definitions 
of SMSA and New England County 
Metropolitan Area (NECMA) were 
developed by EOMB. Effective June 30, 
1983, the definition of SMSA was 
replaced by Metropolitan Statistical 
Area (MSA). We do not independently 
determine when an area qualifies as an 
MSA. Rather, this determination is made 
by EOMB. 

We believe this classification system 
is the only one currently available that 
meets the requirements of a national 
payment program. The SMSA (now 
MSA) classification is a widely accepted 
statistical standard developed for use by 
Federal agencies in the production, 
analysis, and publication of data on 
metropolitan areas. The standards were 
developed with the aim of producing 
definitions that are as consistent as 
possible for all SMSAs nationwide. 

Comment —One Indian Health Service 
area representative recommended that 
HCFA use the general wage index for 
the area in which the Federal hospital is 
located to reimburse the Federal 
hospital, llie commenter noted that 
most Indian Health Service hospitals are 
located in rural areas. The commenter 
pointed out that Indian Health Service 
hospitals are paid under the prospective 
payment system for inpatient hospital 
services using a wage index that is 
approximately 63 percent higher than 
the national average wage data. 

Response —As stated previously, we 
believe Federal hospital wage data do 
not reflect the conditions within a local 
economy. Since Indian Health Service 
hospitals do not serve the general 
population of an area, and exist as a 
unique health care delivery system, they 
were included under the prospective 
payment system for inpatient hospital 
services using a single index value 
applicable to all Indian Health Service 
hospitals and specifically computed to 
be representative of the wage 
experience in the Indian Health Service 
system. 

We wish to point out that the 
prospective payment system'for 
inpatient hospital services is inherently 
different from the Medicare cost limits 
applicable in prior years in that the 
prospective rate determines the actual 
Medicare payment. Under the prior cost 
limit system payment was based on the 
costs incurred up to a maximum amount 
allowed by the cost limit Because we 
considered it important that Indian 
Health Service hospitals have the 
opportunity to participate in the 
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prospective payment system for 
inpatient hospital services, and since 
they operate under a central 
administration, we established a single 
uniform wage index value for the Indian 
Health Service. Although the comment 
we received is in fact directed at an 
aspect of the prospective payment 
system for inpatient hospital services 
rather than the wage index issued for 
comment, we note that the essence of 
the commenterls statement is that wages 
in Indian Health Service hospitals will 
generally exceed those in the 
surrounding area. We believe this 
comment from the Indian Health Service 
adds weight to our conclusion that wage 
levels in Federal hospitals are not 
usually representative of local wage 
conditions. 

Ill. Changes in Response to Public 
Comments 

We have decided not to recalculate 
the 1981 wage index to include data 
from Federal Government hospitals. 
Therefore, this notice affirms the 
exclusion of Federal Government 
hospital data from the wage index. It is 
our belief that the exclusion of Federal 
hospital data improves the accuracy of 
the wage index so that the index 
correctly reflects actual differences in 
wages from one area to another area. 

The wage index serves to reflect area- 
by-area differences in the labor related 
component of hospital costs. The more 
accurate the wage index, the more 
accurately it reflects these area-by-area 
differences and thus, ultimately, the 
more accurate are the cost limits. We 
conclude that the exclusion of Federal 
Government hospital data improves the 
accuracy of the wage index because 
most Federal hospitals characteristically 
employ physicians and other high 
salaried professionals whose salaries 
are based on national rather than local 
wage scales. This factor tends to 
overstate the average hospital wage in 
areas with Federal institutions as 
compared to areas without such Federal 
facilities. Since the purpose of the wage 
index is to reflect area-by-area 
differences in the labor-related 
component of hospital costs, the 
exclusion of Federal hospital data better 
enables the wage index to reflect 
accurately area-by-area labor related 
costs. 

In summary, we believe that the 
exclusion of Federal hospital data from 
the wage index reflects actual hospital 
experience. We wish to note that the 
data used to develop the wage index 
were supplied by BLS and are the most 
reliable data available. All hospitals are 
required under State unemployment 
compensation laws to reporl these data. 


However, if we discover that we or BLS 
have made an error based on data 
received from hospitals that result in an 
incorrect wage index for any area, we 
will publish corrected indexes and will 
direct the Medicare intermediaries to 
recalculate the limits for affected 
hospitals. However, BLS has advised us 
that it is unable to correct any 
inaccuracies in the wage index that may 
result from a hospitaPs failure to report 
the required wage data. 

It should be noted that from the time 
the original schedule of limits was 
published in the June 30.1981, notice 
BLS has advised us of various reporting 
errors in the wage and employment 
data. In addition, as noted earlier, on 
june 19.1981. BOMB announced the 
designation of new MSAs and NECMAs, 
as well as other revisions in 
metropolitan classifications based on 
the results of the 1980 census. We have 
issued instructions to the intermediaries 
advising them of these changes. 
However, in those situations where the 
corrected data resulted in a lower wage 
index for an area, we continued to use 
the higher wage index. The wage 
indexes that are shown in Tables I-A 
and I-B reflect the corrections that have 
been made since June 30,1981. 

IV. Regulatory Impact Statement 

A. Executive Order 12291 and 
Regulatory Flexibility Act 

Executive Order 12291 requires us to 
prepare and publish a regulatory impact 
analysis for rules that are likely to have 
an annual effect on the economy of $100 
million or more, cause a major increase 
in costs or prices, or meet other 
threshold criteria that are specified in 
that order. In addition, the Regulatory 
Flexibility Act (5 U.S.C. 601-612) 
requires us to prepare and publish a 
regulatory flexibility analysis for certain 
rules unless the Secretary certifies that 
the rules will not have a significant 
economic impact on a substantial 
number of small entities. (For purposes 
of the Regulatory Flexibility Act. we 
consider all hospitals to be small 
entities.) Under both the Executive 
Order and the Regulatory Flexibility 
Act, such analyses must, when 
prepared, show that the agency issuing 
the rules has examined alternatives that 
might minimize burden or otherwise 
ensure the rules to be cost-effective. 

We have determined that this notice 
does not meet the criteria of either E.O. 
12291 or the Regulatory Flexibility Act. 
We considered two alternatives: 

* To republish an area wage index 
with values calculated as published in 
1981 with no change in methodology; or 


• To publish an area wage index with 
values recalculated to incorporate 
Federal hospitals in the base data. 

We found that if we included Federal 
hospitals in the area wage index 
determinations, we would have to 
recalculate both urban and rural 
national average hospital wage levels, 
as well as the means used to determine 
the per diem limits for each group 
(published as Tables I and II in the 1981 
notices). This would affect the limit for 
every hospital subject to the limits, 
although only to a relatively small 
degree. The limits for some groups 
would increase, while the limits for 
other groups would decrease. 

We determined that if we were to 
publish recalculated index values the 
net effect on overall program 
expenditures would be relatively small, 
due to the tendency of increases and 
decreases in group limits and index 
values to cancel each other out in the 
aggregate. A change of the area wage 
index to incorporate Federal hospitals in 
the base data would have the primary 
effect of redistributing marginal 
advantages and disadvantages. For each 
particular hospital, the effect of 
including Federal hospitals in the index 
data would be the result of multiplying 
the hospitaLs recalculated per diem limit 
for the hospital’s group by the hospital’s 
recalculated area wage index value. If 
both the group mean used to derive the 
limit applicable to a particular hospital, 
and the index value for that hospital 
were to increase or decrease, the effect 
of the recalculations would of course be 
compounded. If the change in the limit 
and the index were in opposite 
directions, however, they would tend to 
cancel each other out. 

Including Federal hospital wage data 
would benefit only those few hospitals 
located in areas with Federal hospital 
employees, which would have higher 
index values as a result, and generally 
would disadvantage all those hospitals 
not located in such areas. Many 
Medicare participating hospitals could 
be adversely affected, since about 234 
areas would have lower wage index 
values. However, the impact on the 
majority of individual hospitals would 
be relatively small. 

In the aggregate, the reissuance of an 
area wage index excluding Federal 
hospitals will— 

• Generally affect the annual 
Medicare revenues of individual 
hospitals by small amounts, compared 
to their total revenues; 

• Have little net effect on aggregate 
hospital revenue from Medicare; 

• Be more cost beneficial to hospitals 
as a whole; 
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• Have little or no effect on costs or 
prices: and 

* Result in a smaller net dlsadvantaj^e 
to hospitals as a whole. 

In conclusion, the use of the wage 
index methodology as initially published 
in 1981 does not meet any of the criteria 
for identifying a major rule under E.O. 
12291, and we have determined that this 
notice is not a major rule and that a 
regulatory impact analysis is not 
required. In addition, the Secretary 
certifies under section 5 U.S.C 005(b) of 
the Regulatory Flexibility Act, that this 
notice will not result in a significant 
economic impact on a substantial 
number of small entities, and that a 
regulatory flexibility analysis is not 
required. 

B. Paperwork Burden 

Tliis notice contains no information 
collection requirements and, therefore, 
is not subject to review by EOMD under 
the Paperwork Reduction Act of 1900 (44 
U.S.C. 3507). 

VI. Wage Index Tables 

Table I-A—Wage Index for Urban Areas 

Table I A.—Wage Index for Urban Areas— 
Continued 

SMSAaree 

Waga index 

Champaign'Urbane-Ranloul, U_ 

ChariestorvNorth Chaneston. 3C... 

Chadeslon. WVs.... . 

1.1197 

97S1 

1 0626 

Charlone-Geatonie. NC. 

.9456 

Chartottatvea VA . 

•19943 

1 0226 

Chattenooge TNJlA .. 

Chkaign, IL. . 

•1.2061 

CNco. CA , __ 

CIncIrwtailL oiiliY^^ .. ’ ““ J” '* 

•1.0327 

•t0Bl9 

.6397 

OarkaviHa-HopIcineviBe THMY 

CfovaiarKl OH. 

1 1967 

Colnredo Springe, fiO 

9743 

Cokjmhia,MQ^ .. 

1 1712 

Columbia, SC .. 

9743 

Cokimbua. GA-AL.. 

9021 

Cofombua, OH „ 

Corpua ChrislL TX .... 

1 1184 
9337 

Curnbedarvl MD-WV . 

•8594 

Dallas-Fort Worti, TX_ 

Danville, VA-.. .. 

.9403 

•8807 

Devenpon*Rock laland-MoKne, iaji 

•9696 

11064 

Deyton. OH. 

DevtOTM Beach FL . . 

9423 

Decatur, H_ . 

•9606 

Danver-Biaidar, OO . 

1.0960 

1 0156 

Dea Molnea, lA. . . _. , 

Detmrt, Ml - 

1.2280 

Dubuque. lA.. 

9426 

Dukith-Si^ierky MM.WI 

9199 

Fau Cteirw WL 

9006 

ElPaeo TX.... 

9714 

••8372 

.9642 

*8766 

EHtberl IN . .... 

Fimire, NY . 

Fnid OK 

Erie. PA....... .. 

.9662 

SMSActm 

Wage Index 

Eogone-Springflold, OR .. 

Everwvflie. IN4CY . 

,9639 

1.0T42 



Fargo-Moofhaed. kO^JyiN. .. 

*.9476 

TX 

0 8485 

FayettoviBe. NC ..... 

•8353 

AkfX».OH._. 

1 0417 

FayettevWe-SpringdaJe. AR ..... 

7997 

Albenv. GA.. .. 

41566 

FInL Ml. 

1 1919 

At)®hy*Sch6«®cfody-Troy. mv 

.9624 

1 0009 

Ftorence. AL. 

8056 

Aibupuerque. NM .. . 

Rorenoe. SC. , , 

•9326 

Afoxandriw. LA .. 

*9218 

Fon Cottne CO . | 

8353 

Anentown.Belhfohdm.Easton, PA-HJ™™ 

1.0669 

Fort LeuderdaleJHollywood. FL,..„.. 

1.0506 

Altoona. PA.... 

1 0219 

Fort Myers, FL ., . 

9391 

Amanllo, TX........ 

.9233 

Fon Smilh. AR4DK_ . 

8699 

AnahoinvSanUi Anw^Garden Qrovo. CA......... 

1.2115 

Fort Weyne. IN__ .. . 

*6965 

Anchorage. AK.. 

1 6461 

Fort Walton BewPt FI _ 

•7997 

Andaraon. IN ... 

9612 

Fraano. CA ... . 

11265 

Andaraon, SC....... .. __' 

■6614 

OadedarL AL.. . 

9204 

Ann Artxv. Ml. 

* 12446 

GatiMauito FI _ 

9019 

Anmslon. AL. 

6400 

Gatveston-Tevas City TX 

1 0607 

Aoolaton^)8hkoah. WL .. 

1 0124 

Gary-HammorxFEaal Chicego, ifV __ 

1.1664 

Ashevme. NC. 

9676 

Glen FaBe MV . 

•9023 

Athens. GA.. , 

■8812 

Grand Frvke MDAIM. 

8779 

At1;*nfB QA 

9182 

Grand Rapids, Mi». .... 


Atlantic Clfy. NJ . 

1.0174 

Great Fans, MT.... 

.vaoj 

*.9162 

Augusta. QA-SC . . 

2237 

Greeley CO . .. 


Austin. TX_____ 

.9669 

Green Bay Wl _ 

-99 149 

Bakarsfiald. CA.... 

1.1223 

Greensboro-Winsion-Salemjqgh Pokn. NC,„ 

.«r wU 

9232 

Balbmora MO ^. 

1 1666 

nrnnrwiito TpertnnlMag 


Bangor. ME _ . 

*9239 

Hef^stnMin MH 

V 

Baton Rouge. LA. 

8613 

Hamilton-Mkkleton OH 

t fMon 

Battle Croak Ml ... . 

1.0229 

Harrishurg PA . 

1.0634 

Bay Oty. Mt.. 

1.1238 



Beaumorn-Pori Arthur-Orange, TX.,.,__ 

.6630 

Hickory NC 

• 1.1601 
•.6464 

Bellinghem WA 

•1.0124 

Horxskjlu. HI___ 


Bonton Harbor. Ml.. 

•8569 

HnuKlnn TV 

1.1645 

1.0630 

BiWngs. MT.... 

••9506 

HunlirvitreuAcblerwl \AA/.^V-r"a4 

B4oxi-Gul1po»t MS 

6143 

nuina^itareamerKl, -,-,,,-1 

HuntaviHe AL 

.9270 

ASM 

Binghamlon. NY4>A.. 

.9769 

IndfonapoNa. fff. , 

•1.0519 

Birmingham. AL.. 

.9658 

Iowa CHy lA 

*1.1780 

Btemarck. NO.... .... 

•9118 

Jackson. Mi. 

*1.0173 

Bfoonurtgton. IN. ... .. 

•.9461 

Jeckaon, ms 

aaoo 

BJoomlngtoriJ'tormal. _ 

■8913 

JeckiinnMilla Cl 


Boise Caty lO . 

6634 

Jackaonvfla NC. 

.<SM1 

Boston-Lowell-BrockUxvLawrence- 


Jaoesvilto-DeteiL Wl- .. „ ^ , 

6S79 

Haverhill. MA-NH..... 

•1.1277 

.IfiniAy CSy M.I 

t TiAA 

Bradenton FI- 

•8631 

Johnson Gty-Kingaport-Briatol. TN-VA._ 

1.1 lOU 

*8766 

Bremerton. WA . _ . „ , 

*6699 

JohrHdnwn PA , 

10445 

Bridgepori-StamforcLNorwalk'-Oanboiy. CT. 

1.1647 

Joqfin MO . 

•8500 

Brownaviie-HerkngeivSen Bendo, TX _ 

9312 

KAlamaroo-Portage. Ml .. „ 

1.1695 

BrvarvCoUege Station TX 

6377 

Kankehee It 

1 ntm 

Buffalo. NY. 

.0920 

Kansas City MO-KS 

1 ,vv /J 

Burlington, NC___ 

.8899 

Kanoaha Wl 

•‘lioTW 

Burlington. VT ... 

*.9441 

Kttlnnn Tfvnnla TX 

Canton. OH. . 

.0447 

8* 1 ^ - irturtiiasmaes mil 1 i > ,, 

Krvmaae TM 

.6868 

einn 

Caapar. WY... .... 

•1.0506 

Koknnn IN 

WiOO 

1 934^ 

Cedar Rapids, lA____ __ 

•9193 

LaOrosae. Wl .... 

•9016 


Table I-A,—Wage Index for Urban Areas— 

Continued 


SMSA«m 


Lafay«U». LA_!_ 

Uifo^e-Wasl lafayeM, M_ 

Lake Charlea, LA.... 

Lakeiand-Wintor Haven. FL_ 


Wage intfiar 


M22 

J141 

.8706 

.8740 


1.0674 


Lanstni^Ent LartsinB. Mt. 

Laredo. TX ....... 

LasCruoaa.NM _ 

Laa Vegai. NV _ 

LawrrarKa. K8 _ 

Lawton. OK ___ 


I.OeiT 

*8593 

•A1?9 

1.1884 

*9193 

•M77 


LawtsiorvAubum. ME... 


LexngiorvFayana. KY_ 

Lima, OH_ 

Lincoa*. NE...-__ 

Littla Rocfc-NofUi UWa RocA. AR_ 

Long BranctH8abury Park. NJ__ 

Loogvtew. TX . 

LorurvElyna. OH,_ _-.. 

Los AngeiaalonQ B€Mi^ CA_ 

LouitviNa. KY-IN___. 

Lubbock, TX___ 

Lynchburg. VA... 

M a co n, GA_ ____ 

Madteon. Wl_ 

Mancheslar-Nashua, NH<__ 

Mansfiakl. OH____ 

McAllafvPhaff.ec9nburg. TX_ 


JOie 

Jm2 


1.0648 

A129 

tX>207 

1.2899 

•9820 

.0042 

.8878 

J637 

1i»57 

•9441 

.9198 

A18S 


Medford, OR . . 

Mefoourna-Trtuavine^Iocaa. FL. 

Memphis. TN-AR-MS ___ 

Miami. FI _ 

Midland. TX _ 


•9866 

.9374 

iJOQiy 

1.1050 

•J141 


Mifwaukee, Wl___ 

Minne^xila^ Paul. MN-WI_ 

Motaa. At_ 

Modeaio, CA_ 


1XX)60 

M02 

.0418 

•liJ608 


Monroe, LA ____ 

Momgomanf, At..——...^......^,.-... 

Munde. IM _ _ _ 

Muskegon-Norton Shor es M uakegon 

Heights Ml ___ 

Nashvsie-Oavidaoa TN _ 

Nasaao-Suftolk. NV _ 

New Badford^aM Rfver. MA _ 

New Brunawick-Perth Amboy^ayr o vW e NJ... 

New Haver>-WalsK>uy.Meriden. CT _ 

New London-Norwich, CT _ 

New Odaana. LA ___ 

New York, NY-#U _ 

Newark. NJ . ... 

Newark. OH ...... 

NewbiagivMIddletown, NY _ 

Newport Newa>Hampfon, VA...— .. 

Nodoii-Virgjnia Beach-Portsmouth. VA^.,. 

Northeast R snmytwrta:. ____ 

Ocala. FI _ 

Odessa. TX _ 

Oklahoma Clly. OK __ 

O^mpla. WA _ 

Omaha, NEJA _ 

Orlando, FL ____ 

Owensboro, KY _.............. 

Oxnard-Simi Vaffey^Venturt, CA _ 

Panama CKy. FL.. .... 

ParkersburgA4anena. WV-OH _ 

Paacagouia Moas Pofot MS..... _ 

PatersorvOifton-Paaaaic, >41 . , .. 

Pensacola, FI. . . .. 

Peoria. IL .... 

PetersburgColonM Ha<gh!a4fopewe8. VA..„. 

Philadelphia. PA-NJ _ 

Phoenbr. A2 - 

Pine Bkrff. AR ...... 

Pittsburgh. PA _;_ _ 

Pittsfield, MA ... 

Portland. ME _ 

Portland, ORWA ____ 

Porlsmouth-Dovar'Rochestar. NH<M£ __ 

Poughkeepsie. NY ...... 

Provtdanoe-WanHoic-PawiuckeL Rl 

Provo-Orem, UT .---, -.--r,-, 

Pueblo. CO _____ 

Racme, Wl... ___ 

Raleigh-Durham, NC . . ,. 

Rapid City. SO _— .. .. 

Reading. PA ____ 

Redding. CA _ 

Reno. NV _ 

Rtehland-Kennewick, WA __ 


.9451 

.9628 

*J682 

.9658 

1i)1B7 

1,2758 

.9687 

1.0409 

L0990 

1.0903 

.9644 

i;3956 

1,2069 

•9592 

•1.0789 

•A974 

•.9687 

1.0596 

*9306 

••.9506 

.9252 

*10142 

•9425 

9087 

••9377 

1,3788 

•J777 

1.0461 

•1.1547 


•1.1130 

.9484 

1,1810 

1.1100 

•7997 

1.1275 

•1.0278 

•1.0D32 

•1.1034 

•.8115 

* 1.1161 

•1.0^ 

.9454 

•1.0961 

9240 

1.0173 

•‘.8680 

r.oioi 

*1i»71 

•1.2426 

•9935 









































































































































































































































































































Federal Register / VoL 49, No. 228 / Monday. November 26, 1984 / Notices 


46501 


Table I-A.—Wage Index for Urban Areas- 
Continued 


SMSA trM 

Waga Max 

FWxnood. VA-....... 

S2S2 

BvmadinoOntaho. CA __ 

1.1729 

VA.. 

S614 

RocbesW, MN .. _ _ 

J652 

NY- ..-. 

1.0653 

RoHifflrd, IL .. ... 

•1.0222 

i-ii» Of' 

•-17136 

^rfAmfMAo, CA_ 

• 1.2231 


1.1279 

HI'flnixf, MN... 

6680 

St .lotiqiHMO - . 

.9749 

Si Looi MO-IL _- 

S977 (rOSTSI 

on. . 

1 1063 

S4i r4i5*SMiii»4l9alMqf< CA........___ 

1.2428 

Salrs^ofy*0«««ii#A AIO 

* 1 0366 

IxkA Oty-Ogdon. UT. 

6550 

San AngBib. Vx..... 

6364 

RnnAnM^Tlt 

.9909 

^ .-- - - 

•11426 

Sn" CA.. 

1 3153 

Sxn Joam, CA— . 

1 3055 

Santa BaftMr»-Savili Mana Lompoc. CA __ 

»ir)62e 

Ofur, OA 

•1 0965 

Santa Rnm. CA... 

1.4037 

Sartart^R. _ ! 

•.S895 

.Saiiin—ii, SA . . . 

9414 

SMmA-FuwuM, MIA 

1.0500 

Shanxi, PA . . 

*9618 

SheboygMi, Wl _ ; ___ J 

*6439 

TJC . ... 

8277 

Shrmi«pOft 

9292 

Stoux C»y. lA^E... _ 

.9306 

Skxix mm, so . 

8644 

Soum RAnrf, IM 

•-9156 

Spokana WA _ 

1.0921 

Spftngflekl, IL. . . 

•10230 

Un 

6933 (*8092) 

SprioflfiaW. OH 

J82I 

Spf'r>jfie4b-Chlmpa8 Ho^bka, MA- 


State CoHega. PA .. ... 

•1.1034 

StaubanvMwnMrtan, /VUWWV 

•9750 

Skicktnn.CA ... 

1 3046 

SvracuiA, NY .. . 1 

1 3209 

Tacoma. WA . 

•l 0558 

TaUatiiiB, PI _ 

**9264 

Tampan Pelambuig, RL- __ 


Tana Haute. IN ....,,, 

•8734 

Texarttenb-TX-Taxartcana. AR ... 

1.0929 

ToladOLO»4Aa . 

1 1157 

ToookA KS .... 

1 0802 

Trenton, NJ - 

1 1706 

Tucaon.AZ . . ,, , 

9977 

Tuha .OK _ _ 

9626 

TuRnflkMM Al. 

1 0142 

Tvlar.TX.... .. 

9461 

Route. NY .. .... ; 

1.0145 


1 5882 

VlcJoriA TX- 

9356 

'^•^e'^nd.MBMBb.SfidgMOO. NJ __ 

10063 

Visaia-Tulare Ppffmate Ca , ,, 

*1 3627 

WacOLlX. _ 

9503 

WaahmgioQ. OC-MD-VA _ 

•1.1547 

V^/alerfooCteter Fafta. lA . 

8631 

Wauou. Wl . .... 

•9769 

W«st Palm SeactvGoca Raton. Ft _ ' 

9632 

WV OH .. .. 

•ijoisa 

Wchiia. KS _ __ 

1.0248 

Wichita FtelA TX__ . .. 

6262 

W*amaD(irt. PA . . 

9749 

Wlmington, 0E>NJ-MD__ 

*1.0917 

WdnuoQlon. NC 

6936 

Worc«teaf-Frtchbteg4.AO*itetetef. MA_ 

•9769 

Vakima.i«A 

9523 

York. PA . 

9684 

''C'Ji^Sstowii-Waiibn. OH... 

1 1090 

2 

1 

•1.0726 

— 


value lor are#. 

ior tn er qtwiifvH m an SMSA. 
EHecUvt e/lB/m oawly dntgamied SMSA. 

;^«ctive 6^19;« New and revised NECMA. 

Pvcoaipatad wa«r index in pereolheeee beeed on cor^ 
tog d»la from BLS rcsullinfl in lower Uum 
^^•*hed Index. Higher wage index usM to rompule the 

from as!** correcicd raportirvg data 


Table 1-0.—Wage Index for Rural Areas 


Non^MSA araa 

Waga inte 

AlabAma .. 

.6900 

Aliifilix 

1 $579 

AHMtlA .. 

1.0289 


6666 

Caiifomia_____ 

1.2415 

Cninrarfn _ _ _ „. 

.8990 

CnnMnirta _ 

■ 1 1617 

DAtawrara . 

1 0370 

FiOri(fa..... ; 

.9960 

flniMjIa. 

9463 


• 1.3452 

Idaho. ., 


tUmoia - . 

*9090 


•9663 

ImM . . 

9220 

KansM .. . 

*9009 

Kanhirky__ _ . . . 

•9233 

Uxiaiana. , . . 

.9216 

Miiina- _ 

9926 

Mwyiafwl. j 

1 1026 


1 1722 

Mirhtgan ...... 

• 1 1535 

liiwii—w— 

9052 


9751 

Misaouri....., , , . 

9156 (•9151, 

MnrWiii ... 

*9595 

Natvaaka . _ ^ 

9130 

Nflveba .. -..- 

1 0790 

Naw Hampahka. 

• 1,1301 

NaMf .laraay -. . _ _ .. 

19620 

Naia Mairinn . _ 

19073 

Naw York... 

1.0327 

North Camfina . ,, . , 

9917 

North rwirplq , 

.9045 

Ohio. . , . , 

1.0066 

fWahoma... . . 

9111 

Orgaon. . . 

19673 

Peonsyfvania...... 

• 1.1371 

RhctdaMand. . 1 

(1| 

fWah Oatniiia_ 

* 9160 

South Dakota . 

•9237 

T6m>essae....... 

9779 

Tmam 

9970 

Utah. _ . 

*9552 

Varmont..., .. 

9993 

Virginia _ . ,. . .. 

9792 

U/a«hkiglna 

19466 

Wesi Virginia ..... 

• 19123 

Wiaconain . . 

9179 

Wyornmg..-. ..... .. . 

1.0402 




' Not App«c^)lt. All at Rhode island is classified as urban 
*Rooompal«d waga index tower than the pdbishad index 
* Revised wage Index based on corroded reixxtinQ data 
from BLS. 

(Secs. 1102.1814(b). 1861{vKl). 1866(a). and 
1871 of the SociaJ Security Act (42 U.S.C. 

1302,139Sf(b). 1395x(v)(l). 1395cc(a). 1395hh: 
and 42 CFR 405.460)) 

(Catalog of Federal Domestic Assistance 
Program No. 13.773. Medicare-Hospital 
Insurance Program) 

Dated: September 21.1984. 

Carolyne K. Davis. 

Administrator, Health Care Financing 
A dministration. 

Approved: October 3a 1984. 

Margaret M. Heckler. 

Secretary. 

(FR Doc. S»-3O0ie Filed ll-2S<St: 8:45 am) 

BiUJNQ CODE atae-OMi 


statement of Organization, Functions, 
and Delegations of Authority 

November 9.1984- 
Part F. of the Statement of 
Organization, Functions, and 
Delegations of Authority for the 
Department of Health and Human 


Services. Health Care Financing 
Administration (HCFA) (Federal 
Register, Vol. 46. No. 223. pp. 56911- 
56934, dated Thursday. November 19. 
1981, Federal Register, Vol. 48, No. 3. pp. 
512-518, dated Wednesday, January 5, 

1983, Federal Register, Vol. 48. No. 198, 
pp. 46434-4644a dated Wednesday, 
October 12,1983, Federal Register, Vol. 
49, No. 133, pp. 28112-28122, dated July 
10,1984, Federal Register, Vol 49. No. 
164, pp. 33342-33343, dated August 22. 

1984, and Federal Register, Vol. 49, No. 
174, pp. 33248-35247, dated September 6. 
1984) is amended to reflect the 
organizational changes described below: 

• Change the oiganizationai title of 
the Office of Financial Management 
Services. Office of Management and 
Budget (OMB), Office of the Associate 
Administrator for Management and 
Support Services (OAAMSS). to the 
Office of Financial Management and 
Administrative Systems (OFMAS) to 
more accurately describe the functions 
currently assigned to that Office. The 
functional statement is also amended to 
reflect the addition of the administrative 
systems responsibilities. The new 
responsibilities were formerly assigned 
to the Bureau of Support Services (BSS) 
which was abolished on August 14.1984 
(see Federal Register, Vol. 49. No. 164, 
pp. 33342-33343, dated August 22.1984). 

• Revise the functional statement for 
the Division of Budget. OFMAS, OMB, 
OAAMSS, to reflect the addition of the 
responsibility for determining the cost 
impact of all proposed program and 
demonstration waivers. 

• Change the organizational title of 
the Division of Financial Systems. 
OFMAS. OMB. OAAMSS. to the 
Division of Administrative Systems to 
more accurately reflect the current 
responsibilities of the Division. The 
functional statement is also amended to 
reflect to the changes. 

• Add new Divsion of Medicare 
Operations Support in the Office of 
Administrative Services, OMB, 
OAAMSS. The new Division will be 
responsible for data entry and data 
handling activities related to a variety of 
bill, query, enrollment, and premium 
billing correspondence and transactions. 
These functions were formerly 
performed by BSS. 

• Amend the functional statement for 
the Division of National Cost Estimates. 
Office of Financial and Actuarial 
Analysis, OAAMSS. to more accurately 
describe the responsibilities of the 
Division. 

• Amend all of office and division 
level functional statements in the 
Bureau of Data Management and 
Strategy. OAAMSS. to reflect the 
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addition of new functions from the 
recently abolished BSS. The functional 
statements have been revised to provide 
a more accurate description of the 
current functional responsibilities. 

The specific amendments to the 
Federal Register are as follows: 

• Section FH.20.A.2. Office of 
Financial Management Services (HlAl) 
is amended by changing the 
organizational title and replacing the 
functional statement with an updated 
statement. The new Section FH.20.A.2. 
reads as follows: 

“2. Office of Financial Management 
and Administrative Systems (FHAl) 

“Provides financial and accounting 
services, leadership, and policy 
direction for HCFA’s financial 
management program including 
preparation, justification, and execution 
of the HCFA budget and financial and 
manpower management policies and 
activities. Provides applications 
software support to HCFA with respect 
to personnel managment systems, 
financial management systems, 
administrative systems, and 
management information systems.'* 

• Section FH.20.A.2.a. Division of 
Budget (FHA15) is amended by deleting 
the functional statement and replacing it 
with a new statement to read as follows: 

“a. Division of budget (FHA15). 

“Consolidates, prepares, and executes 
HCFA’s budget and operates HCFA’s 
budget system. Serves as the central 
information point for all budgetary 
matters including interagency- 
agreements impacting on HCFA's 
funding and transfer of funds to and 
from other agencies. Provides advice on 
reporting of program and financial data 
necessary for the presentation and 
defense of budget requests. Provides 
advice, guidance, and assistance to 
HCFA components in the development 
of budget justification materials and 
analysis including current services 
budgeting and other budgetary 
principles required by the Office of the 
Secretary. HHS. the Office of 
Management and Budget, and the 
Congress. Provides technical direction to 
HCFA regional components on all 
budgetary matters. Develops budget 
control systems necessary to insure that 
appropriate measures are in place to 
prevent violations of the Anti-Deficiency 
Act. Maintains and monitors an 
allotment and allowance system 
sufficient to pinpoint responsibility and 
accountability for Federal funds. 

Provides staff expertise in the review 
and analysis of budgetary, operational, 
legislative, or regulatory proposals by 
HCFA operating components. Reviews 
these proposals to determine fiscal 
impact on. and consistency with, HCFA 


Departmental management and 
programmatic objectives. Develops 
financial management policy as it 
relates to HCFA’s programmatic 
objectives. Certifies the cost impact of 
all proposed program and demonstration 
waivers. Reviews financial data and 
makes recommendations as to the 
effectiveness of the waiver and potential 
termination or nonrenewal actions. 
Directs the allocation of HCFA’s staffing 
resources among HCFA components, 
issues employment ceilings, and directs 
HCFA’s manpower management system. 
Assures the validity of cost allocation 
data and monitors adherence to 
financial management policies among 
HCFA components.” 

• Section FH.20.A.2.C. Division of 
Financial Systems (FHA13) is amended 
by deleting the organizational title and 
the functional statement and replacing 
them with a new or^ganzational title and 
functional statement. Section 
FH.20.A.2.C. now reads as follows: 

“c. Division of Administrative 
Systems (FHA13) 

“Provides applications software 
support to HCFA headquartets including 
personnel management systems, 
financial management systems, general 
administrative systems, and managment 
information systems. Provides 
applications software support to HCFA 
regional offices in administrative 
management systems. Provides 
applications software support services 
to other HCFA components in the 
development of administrative systems 
including those utilizing microcomputer 
technology. Executes macro design and 
evaluation of prototype administrative 
systems.” 

• Section FH.20.A.3. is amended to 
add a new division to the Office of 
Administrative Services. The new 
division is the Division of Medicare 
Operations Support (FHA53). Section 
FH.20.A.3.C. reads as follows: 

“c. Division of Medicare Operations 
Support (FHA53) 

“^ovides a data entry and data 
handling capability for the Office of 
Management and Budget to control, 
examine, audit, investigate, process, and 
release a variety of correspondence, bill, 
query, enrollment, and premium billing 
transactions. Receives and resolves data 
errors from the Automated Data 
Processing (ADP) systems and prepares 
corrective data for reentry into the 
automated systems. Maintains microfilm 
files for search and microprint services. 
Provides a focus and liaison for budget 
and ADP planning activities, as well as 
matters relating to resource accounting 
and responding to requests for data from 
offsite components. Provides an 


operations analysis capability within 
the Division.” 

• Section FH.20.B.3. Division of 
National Cost Estimates (FHC3) is 
amended by deleting the functional 
statement and replacing it with a new 
statement to read as follows: 

“3. Division of National Cost 
Estimates (FHG3) 

“Monitors prices, utilization, and 
costs of health care and analyzes their 
impact on HCFA programs and the 
implications for the national economy. 
Develops and conducts studies to 
estimate, project, and analyze national 
and State health expenditures and the 
financial and enrollment experience of 
private health insurance. Prepares cost 
estimates of proposed national health 
initiatives by applying a highly 
technical, multidisciplinary approach. 
Synthesizes the results of economic and 
actuarial studies relating to estimating 
factors such as the interaction between 
supply and demand or the influences of 
cost sharing on costs. Develops and 
establishes methodologies for analyzing 
health care financing problems. Provides 
cost estimates for specific health areas 
such as capital, technology, and 
malpractice. Provides technical 
microanalyses for Administrator or 
Department initiatives (such as 
prospective payment and cost 
containment) in response to requests of 
Congressional members. Governors, and 
health provider groups which includes 
calculating the economic effect of the 
proposal on the health industry, 
determining growth in health 
expendutures, and determining cost 
shifts between providers.” 

• Section FH.20.D. Bureau of Data 
Management and Strategy (FHE) is 
amended by deleting all of the office 
and division level functional statements 
and organizational titles and replacing 
them with new functional statements 
and organizational titles. The Bureau 
statement remains unchanged. Sections 
FH.20.D.2. and FH.20.D.3. are deleted in 
their entirety and replaced by new 
materials. Tlie new section FH.20.D. 
reads as follows: 

“1. Program Support Staff (FHE-1) 

“Directs the development and control 
of a comprehensive Bureau-wide 
management and organization 
development program which includes 
automated and manual support systems 
fon workplanning, training; internal 
financial management, management 
analysis, human resources management 
and accounting, regulations and 
executive secretariat coordination and 
control, and the full range of 
administrative guidance, procedures, 
and services required to efficiently and 
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effectively manage the Bureau. Provides 
information and advice to the Bureau 
Director and Deputy Bureau Director on 
complex and sensitive management 
issues in which the Bureau's functioning 
is interdependent with other HCFA 
Bureaus and Offices. Develops, 
implements, and maintains a Bureau- 
wide financial management program to 
support Automated Data Processing 
(ADP) operations. 

"2. Office of Statistics and Data 
Management (FHE2) 

Directs the development, 
maintenance, and publication of HCFA 
program statistical information. Designs 
and manages systems and computer 
prograaM to establish and maintain 
HCFA statistical files and produce 
information from these files. 

Disseminates HCFA program data 
through a variety of media including 
published notes and bulletins, annual 
program statistical series, and an 
executive data compendium. Provides 
health statistical information in 
response to inquiries on HCFA Programs 
and other national experience. Develops 
special purpose statistical data bases for 
supporting HCFA responsibilities in 
areas such as cost containment, impact 
analysis of proposals for program 
changes, and special research and 
evaluation studies. 

**a. Division of Data Development 
(FHE21) 

“Designs, implements, maintains, and 
ensures the continuing operation of 
lur^e-scale computer systems to prepare 
health insurance data files for use In 
statistical, policy, and actuarial 
informetion retrieval systems. Extracts 
health care data necessary to support 
HCFA activities from HCFA, Social 
Security Administration, and other 
health-related sources. Develops 
programs to array data in accordance 
with general specifications developed 
within HCFA. Develops and maintains 
file management systems, data storage 
techniques, file documentation libraries, 
and information retrieval systems. 
Develops standards for and monitors the 
quality and reliability of statistical and 
actuarial data received and produced in 
the Office of Statistics and Data 
Management. Ensures the quality and 
inte^ty of program statistical data by 
advising and consulting on data 
collection policy and procedures, forms 
design, and forms clearance with other 
HCFA components requiring program 
data. Monitors and improves the 
accuracy and completeness of 
information obtained from HCFA 
conlractoTs and other sources prfor to 
the compilation of statistical data. 
Performs statistical data qualify reviews 
for consistency and accuracy. Arranges 


for necessary revisions in source 
records due to legislation or changes in 
administrative operations. Provides 
technical services in the development of 
common data element definitions and 
other data standards. Provides advisory 
and consultative services in the 
development and use of medical 
terminology and coding systems and in 
the evaluation, development, and 
operation of automated medical coding 
systems. 

‘*b. Division of Systems Development 
and Statistical Programming (FHE23) 

•'Provides sophisticated 
computational and statistical services, 
mathematical modeling, simulation 
systems analysis, and statistical 
programming. Designs systems 
configurations, data bases, and software 
packages for scientific applications and 
special purpose information retrieval 
and processing in support of projects 
undertaken by HCFA. Processes and 
disseminates nonrecurring technical 
documents and information. Operates 
and maintains the Hospital Cost Report 
Information System which provides a 
national data base for ail Medicare 
hospital cost reports, 

“c. Division of Information Analysis 
(FHE24) 

'•Disseminates statistical data, 
estimates, analyses, and related 
information on health-related programs 
in response to questions from 
legislators, program administrators, 
policymakers, researchers, and health 
planners in the public and private 
sectors. Maintains a data library 
including publications, computer output, 
microfilm, and machine-readable data 
files. Prepares stalisUcal reports for 
external publications and management 
reports on HCFA programs and related 
areas. Maintains data systems, conducts 
information services, and supports 
policy analysis for the Federal End- 
Stage Renal Disease program. 

3. Office of Information Resources 
Management IFHE4) 

“Serves as the focal point for the 
planning and evaluation of HCFA's 
information systems and data standards 
development including coding 
conventions. Develops and assures 
compliance with HCF.A’s long-range and 
short-range information plans and 
processes. Determines, through 
coordination with other components, 
information needed by HCFA to carry 
out its functions. Determines and 
assures compliance with internal HCFA 
Automated Data Processing (ADP) 
policies, standards, and procedures 
including information systems planning, 
capacity planning, sj'stems approval, 
data base management, office 
automation, security, and privacy. 


Provides systematic identification, 
assessment, and certification of new. 
revised, or existing HCFA information 
systems and processes in accordance 
with Departmental and HCFA policies, 
standards, and information plans. 
Accomplishes macro design and 
evaluation of prototype information 
systems in coordination with other 
HCFA components, as necessary. 
Develops and maintains an inventory of 
HCFA's information systems, files, and 
data elements. Works with various 
components throughout the health care 
industry in the development of concepts, 
plans, and policy to improve the 
efficiency and effectiveness of 
information management Coordinates 
and provides liaison on policy, planning, 
and standards for information systems 
and program data within HCFA and 
between HCFA and other governmental 
agencies and nongovernmental groups 
(e.g.. American Medical Assodatioo. 
American Hospital Association). 
Formulates and excutes the HCFA ADP 
common expense budget in conjunction 
with the Agency budget process 
administered by the Office of 
Management and Budget Develops, 
coordinates, and directs the HCFA ADP 
systems security program including the 
systems security program for Medicare 
contractors. 

a. Division of Information Systems 
Management (FHE41) 

“Develops and assures compliance 
with HCFA's long-range and short-range 
Automated Data Processing (ADP) 
program information plans end 
processes. Determines and assures 
compliance with HCFA ADP policies. 
Accomplishes macro design and 
evaluation of prototype program 
information systems. Determines and 
assures compliance with HCFA ADP 
policies for information systems 
approval. Provides systematic 
identification, assessment, and 
certification of new. revised, or existing 
HCFA information systems and 
processes in accordance with 
Departmental and HCFA policies, 
standards, and information plans. 
Develops, implements, and maintains a 
HCFA-wide resources management 
program to fund and support ADP 
operations. Plans, budgets, and controls 
for the acquisition of all HCFA ADP, 
data communications (DC), 
microcomputer (MC), and word 
processing (WP) systems and 
equipment. Formulates-and executes the 
HCFA ADP common expense budget 
and the Information Technology System 
plan and budget in conjunction with 
Agency-wide budgetary submissions to 
HHS. Performs the Agency-wide 
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capacity planning function to ensure 
that future ADP requirements are met 
through various sources and that 
necessary procurement actions are 
identified and scheduled for phased 
procurement. Negotiates and 
administers agreements and provides 
liaison at the management level 
between HCFA, the Social Security 
Administration, and other external 
organizations for the provision of ADP 
and DC capacity and support services. 
Coordinates and provides liaison bn 
information systems policy, planning, 
and standards within HCFA and 
between HCFA and other governmental 
agencies and nongovernmental groups. 
Plans and evalutes systems 
development activities to ensure state of 
the art application of ADP, DC, MC. and 
WP technology. 

“b. Division of Data Administration 
(FHE43) 

“Determines and assures compliance 
with HCFA’s Automated Data 
Processing policies in the areas of data 
base management and office 
automation. Develops and maintains an 
inventory of HCFA’s information 
systems, files, and data elements. 
Coordinates and provides liaison on 
program data policy, planning, and 
standards within HCFA and between 
HCFA and other governmental agencies 
and nongovernmental groups (e.g., 
American Medical Association, 
American Hospital Association). Works 
with various components throughout the 
health care industry in the development 
of concepts, plans, and policies to 
improve the efficiency and effectiveness 
of information management. Serves as 
the focal point for the planning and 
evaluation of HCFA’s data standards 
development including coding 
conventions. 

“4. Office of Health Program Systems 
(FHE5) 

“Designs, develops, implements, and 
maintains Automated Data Processing 
(ADP) and telecommunications systems 
and software, data files and formats, 
and manual procedures required to 
support the Agency’s programmatic 
mission from operational, program 
management, and quality control 
aspects. Establishes and maintains a 
national file of eligible Medicare 
beneficiaries. Establishes and maintains 
a history of Medicare benefit utilization. 
Integrates entitlement and information 
from other programs (e.g., Medicaid, 
Veterans Administration) into Medicare 
files. Receives and responds to queries 
regarding beneficiary entitlement and 
benefit and deductible status from a 
nationwide network of Medicare fiscal 
agents. Provides program data or 
information to other authorized 


requestors. Maintains systems that 
support certification of providers of 
service in the Medicare and Medicaid 
programs. Determines fiscal 
accountability for group health 
organizations. Prepares billings for and 
receives and processes ADP records for 
Medicare premium remittances from 
third party payors and beneficiaries. 
Prepares a variety of program 
managment reports (e.g., workloads, 
processing times) for distribution 
throughout the Agency. Department, and 
Medicare fiscal agents. Provides ADP 
support to the Agency for quality control 
systems, fraud and abuse detection 
systems, and beneficiary and provider 
overpayment systems. Consults with 
central and regional office components 
and other government agencies to define 
programmatic ADP system performance 
requirements. Negotiates, reviews, and 
approves systems designs. Consults 
with Bureau of Data Management and 
Strategy components to define ADP and 
teleprocessing resource requirements 
and provides input to the budget 
planning and procurement processes. 
Insures awareness of and compliance 
with government-wide and local 
security and privacy requirements 
within the Office. 

“a. Division of Beneficiary and 
Provider Systems (FHE51) 

“Designs and implements both the 
clerical and Automated Data Processing 
(ADP) operating policies, procedures, 
systems, and instructions for; 
development and maintenance of a 
master file of all individuals eligible for 
Medicare benefits (including Railroad 
Retirement annuitants), enrollment of 
beneficiaries, issuance of identification 
cards, posting of benefit utilization data, 
responding to utilization queries from 
intermediaries and carriers, issuance of 
notices of benefit utilization, accounting 
controls for reconciliation and audit of 
providers and carriers, determination, 
billing, and collection of health 
insurance premium liability from third 
party entities and direct paying 
beneficiaries, and the determination and 
reconciliation of the payment liability 
for group health plans. Furnishes a 
variety of management data for review, 
appraisal, and planning purposes and 
assists other HCFA systems components 
in developing and interpreting the data. 
Provides technical services to the office 
programming personnel and to the 
Office of Management and Budget’s staff 
resolving electronic exceptions and 
correspondence. Provides an office 
focus and liaison for budget and ADP 
planning activities, as well as matters 
relating to systems security, resource 
accounting, systems documentation, and 


requests for data from offsite 
components. 

“b. Division Program Management 
Systems (FHE52) 

“Designs, develops, and implements a 
wide variety of Automated Data 
. Processing (ADP) and 
telecommunications systems in support 
of HCFA program management 
functions including: workload and 
operating systems. Supplemental 
Medical Insurance physician and 
laboratory payment information 
systems, fraud and abuse detection 
systems, operational support systems, 
beneficiary and provider overpayment 
systems, provider certification and 
billing data including an on-line query 
and reply subsystem, accounting 
controls for reconciliation and audit of 
providers and carriers, and the 
Medicare and Medicaid Quality Control 
systems. Providers technical support to 
HCFA regional offices in program 
management systems areas. Provides 
technical and state of the art expertise 
in the use of current program data bases 
for the design and development of new 
systems which support HCFA program 
management objectives. 

“5. Office of Computer Operations 
(FHE6) 

“Directs the management, operation, 
maintenance of. and establishes 
workload planning and controls for: 
HCFA’s Automated Data Processing 
(ADP) and data communications (DC) 
facilities and equipment and 
microcomputer (MC) and word 
processing (WP) equipment. Implements 
and administers comprehensive ADP/ 
DC/MC/WP support systems for the 
Agency. Provides technical assistance 
and consultation to all HCFA 
components regarding solutions to ADP/ 
DC/MC/WP equipment and support 
software problems including system 
design, selection, procurement, technical 
evaluation, security, utilization, and 
operations. Controls ADP/DC/MC/WP 
resources including cost estimates, 
planning and scheduling of 
expenditures, inventory, purchase, lease, 
and maintenance of ADP/DC/MC/WP 
hardware, software, and services. 
Provides technical review and approval 
for purchase, lease, and maintenance for 
all ADP/DC/MC/WP equipment and 
systems throughout HCFA. Develops 
budget estimates and spending plans for 
activities managed by the Office of 
Computer Operations (OCO) including 
those with Agency-wide scope in 
conjunction with the Agency budget 
process administered by the Office of 
Management and Budget. Provides 
technical evaluation and liaison related 
to ADP/DC/MC/WP procurement 







Federal Register / Vol. 49, No. 228 / Monday, November 26, 1984 / Notices 


46505 


actions. Provides analyses, installation, 
modification, and maintenance of 
operating systems, micro and 
minicomputers, and WP and DC systems 
software for all HCFA components. 
Manages systems software and software 
products including data base 
management systems, graphics, program 
generators and statistical analysis 
packages, personal computer packages, 
and office automation systems. Monitors 
ADP/DC/MC/WP equipment utilization, 
capacity, and performance and makes 
available the necessary reports for all 
levels of management. Prepares long¬ 
term technical and operational plans for 
solutions to HCFA ADP/DC/MC/WP 
mission needs and requirements. 

Advises the Bureau and HCFA 
executive staff on ADP/DC/MC/WP 
issues and concerns and represents 
HCFA in dealings with Federal and non- 
Federal agencies and organizations on 
the full Agency-wide range of OCO 
functions including hardware systems 
plans and ADP/DC/MC/WP acquisition 
and utilization. 

“a. Division of ADP Operations 
(FHE81) 

‘‘Manages, operates, and maintains 
HCFA’s Computer Center. Establishes 
workload planning and controls and 
schedules work to be processed. 
Coordinates the resolution of hardware 
and software problems with appropriate 
vendors. Notifies, reviews, approves, 
schedules, implements, and coordinates 
Computer Center system changes. 
Develops and maintains problem 
resolution logs to rapidly identify the 
extent of problems within the systems. 
Monitors operation performance and 
informs appropriate technical staff of 
system abnormalities and failures. 
Recommends and implements changes 
to improve resource availability and 
performance. Provides the necessary 
operational data to advise the Office 
Director and other HCFA officials 
concerning Automated Data Processing 
operations and on matters concerning 
data communications. Provides liaison 
with other HCFA components, other 
Federal agencies, and private 
organizations concerning 1 fCFA 
Computer Center operations and data 
communications functions. 

"b. Division of User Support (FHE62) 

“Supports the Office Director in the 
role as the principal focal point for 
coordinating matters relating to the 
acquisition and use of approved 
Automated Data Processing (ADP) 
hardware with HCFA as required in 
Section 1-10-50 of the HHS ADP 
Systems Manual. Serves as the Agency 
focal point, as required by Public Law 
9^11, for coordinating controlling, and 
approving component requests for the 


acquisition of ADP hardware equipment, 
supplies, and services. Provides ADP 
liaison between HCFA users and ADP 
suppliers. Negotiates and administers 
agreements with the Social Security 
Administration and other external 
organizations for the provision of ADP 
hardware capacity and support services. 
Develops, implements, and maintains 
management systems to provide outside 
organizations with information 
concerning HCFA ADP hardware 
operations. Provides consultative 
support to develop local and distributed 
processing applications utilizing micro 
and minicomputers, personal computers, 
and word processing equipment to 
ensure compatibility within the Agency. 
Develops, analyzes, evaluates, and 
controls simulation and benchmark 
studies to determine the impact of new 
equipment and software on operating 
systems or applications. Evaluates 
computer performance and provides 
resource utilization reports and 
management to ensure effective and 
efficient ADP systems.** 

Dated: November 9.1984. 

Carolyne K. Davis, 

Administrator. Health Care Financing 
A dministration. 

|FR Doc. M-3Q920 Filed 11-23^; 8:45 am) 

BILUNQ CODE 4120-03-M 


Health Resources and Services 
Administration 

Discontinuation of the Acceptance of 
Applications for the Repayment of 
Educational Loans for Failure To 
Complete Studies 

agency: Health Resources and Services 
Administration, HHS. 
action: Notice of the Discontinuation of 
the Acceptance of Applications for the 
Repayment of Educational Loans for 
Failure to Complete Studies. 

summary: This Notice announces that, 
until further notice the Department of 
Health and Human Services will no 
longer accept applications for 
repayment of all or part of educational 
loans from former health professions 
students who failed to complete a 
course of study leading to their first 
professional degrees, in schools of 
medicine, osteopathy, dentistry, 
veterinary medicine, optometry, 
pharmacy or podiatry, as authorized 
under section 741(7) of the PHS Act. 
This decision is based on the fact that 
Federal funds are not available for the 
repayment of these loans. 
effective date: Immediately. 

t FOR FURTHER INFORMATION CONTACT: 

Peggy Washburn. Chief, Program 


Development Branch, Division of 
Student Assistance, Bureau of Health 
Professions, Health Resources and 
Services Administration, 5600 Fishers 
Lane. Room 8-48, Rockville, Maryland 
20857 (telephone 301 443-4540). 
SUPPLEMENTARY INFORMATION: Under 
section 741(7) of the PHS Act the 
Secretary is authorized to repay all or 
part of a health professions student’s 
outstanding loans if the applicant: failed 
to complete such studies leading to his/ 
her first professional degree: is in 
exceptionally needy circumstances: is 
from a low-income or disadvantaged 
family: and has not resumed, or cannot 
reasonably be expected to resume, the 
study of medicine, osteopathy, dentistry, 
veterinary medicine, optometry, 
pharmacy or podiatry within 2 years 
following the date upon which he/she 
terminated the studies. 

Applications will no longer he 
accepted for the repayment of these 
health professions loans due to the lack 
of funds for this purpose. Should funds 
become available for such loan 
repayment in the future, eligible 
applicants will he notified by 
publication of a Notice in the Federal 
Register. 

(Catalog of Federal Domestic Assistance No. 
13.342, Health Professions Student Loan 
Program) 

Dated: November 19.1984. 

Robert Graham, 

Administrator, Assistant Surgeon General. 

iFR Ooc 64-30848 Filed 11>23-84; 6:45 1 ^) 

BILLIHG CODE 4180-18-M 


Discontinuation of the Acceptance of 
Applications for the Repayment of 
Educational Loans for Failure to 
Complete Studies 

agency: Health Resources and Services 
Administration, HHS. 

ACTION: Notice of the Discontinuation of 
the Acceptance of Applications for the 
Repayment of Educational Loans for 
Failure to Complete Studie.s. 

summary: This Notice announces that, 
until further notice the Department of 
Health and Human Services will no 
longer accept applications for 
repayment of all or part of educational 
loans from former nursing students who 
failed to complete a course of study 
leading to a diploma in nursing, an 
associate degree in nursing, a bachelor's 
degree in nursing or equivalent degree, 
or a graduate degree in nursing, as 
authorized under section 836(j) of the 
PHS Act. This decision is based on the 
fact that Federal funds are not available 
for the repayment of these loans. 


A 
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Nursing schools and students are, 
therefore, advised that repayment of 
loans for failure to complete studies is 
no longer available. 

EFFECTIVE DATE: Immediately. 

FOR FURTHER INFORMATION CONTACT: 
Peggy Washburn, Chief, Program 
Development Branch, Division of 
Student Assistance, Bureau of Health 
Professions. Health Resources and 
Services Administration, 5600 Fishers 
Lane, Room 8-48, Rockville. Maryland 
20857 (telephone 301 443-4540). 
SUPPLEMENTARY INFORMATION: Under 
section 836{j) of the PHS Act. the 
Secretary is authorized to repay all or 
part of a nursing student's outstanding 
loans if the applicant: Failed to complete 
the nursing studies with respect to 
which the loan was made; is in 
exceptionally needy circumstances; is 
from a low-income or disadvantaged 
family; and has not resumed, or cannot 
reasonably be expected to resume, his/ 
her nursing studies within 2 years 
following the date upon which he/she 
terminated the studies. 

Applications will no longer be 
accepted for the repayment of these 
nursing loans due to the lack of funds 
for this purpose. Should funds become 
available for such loan repayment in the 
future, eligible applicants will be 
notified by publication of a Notice in the 
Federal Register. 

(Catalog of Federal Domestic Assistance No. 
13.364, Nursing Student Loan Program) 

Dated; November 19.1984. 

Robert Graham, M.D., 

Administrator, Assistant Surgeon General. 

(FR Doc. 54-30645 Pli«d 11-25-84: 8;4S ain| 

BILLtNQ CODE 4160-15-M 


Social Security Administration 

Statement of Organization. Functions 
and Delegation of Authority 

Part S of the Statement of 
Organization, Functions and Delegations 
of Authority for the Department of 
Health and Human Services (HHS) 
covers the Social Security 
Administration (SSA). 

Notice is given that Chapter SY as 
published in the Federal Register on 
October 5,1984 is amended to add three 
Logical Application Groups (LAGs) and 
three division-level subcomponents and 
their functions under the various offces 
within the Office of Information Systems 
(OIS). OIS has responsibility for SSA- 
wide administrative, management and 
statistical information (AMSI) systems 
throughout the systems development life 
cycle in accordance with Software 
Engineering Technology (SET). To 


accomplish their mission. OIS is 
consolidating administrative, 
management and statistical information 
systems application areas into three 
groups which are logically related in 
terms of the business process which 
they support and the information needed 
for the successful accomplishment of 
those processes. These groups are titled 
LAGs and constitute the highest-level 
grouping for the management of 
information systems planning and 
development activities needed to carry 
out SSA's Systems Modernization Plan 
(SMP). The LAGs will develop, maintain 
and enhance AMSI application systems 
in order to meet the needs of the Agency 
as expressed in the SMP* The LAG 
concept will enable OIS to better 
coordinate systems projects, reduce the 
amount of systems overlap and more 
closely evaluate and coordinate systems 
requirements and machine capabilities 
with program needs and requirements. 
Functionally, the LAGs will deal with 
the SET dehnition of the Systems Life 
Cycle for Human Resources, External 
Affairs/Communications. Earnings/ 
Enumerations. Program Benefits, 

Quality, Financial/Physical Resources. 
Planning/Policy and Procedures and 
Workload Management. 

The changes are as follows: 

Section SY.IO The Office of Information 
Systems—(Organization) 

Amended by adding the following 
subcomponents: 

Under Subsection D., The Office of 
Information Systems Development 
(SYA). add: 

1. Logical Application Group I (SYAl). 

2. Logical Application Group 11 
{SYA2). 

3. Logical Application Group III 
(SYA3). 

Under Subsection E., The Office of 
Information Systems Management and 
Technology (SYB), add: 

1. The Division of Information 
Resource Management (SYBl). 

2. The Division of Information 
Systems Technology (SYB2). 

3. The Division of Information 
Systems Integration (SYB3). 

Section SY.20 The Office of Information 
Systems Development—(Function) 

Amend by adding the following 
material: 

At the conclusion of Subsection D., 

The Office of Information Systems 
Development (SYA). add: ‘The Office 
includes the following components and 
functions: 

1. Logical Application Croup / (SYAl): 
Logical Application Group (LAG) 1 is 
responsible for the design, development, 
coordination and implementation of new 


administrative, management and 
statistical information (AMSI) 
application systems and enhancements 
to existing AMSI application sytems. 
Projects would include such logical 
application groupings as human 
resources, external affairs/ 
communications and earnings/ 
enumerations. Specific systems needs 
are defined through functional 
requirements/specifications developed 
in conjunction with user components 
within SSA. The LAG implements SSA's 
new information architecture for 
assigned applications groupings. The 
work is national in scope, affects all 
SSA components and is integral to the 
satisfactory completion of the Systems 
Modernization Plan (SMP). 

2. Logical Application Group 2 
(SYA2): LAG 11 is responsible for the 
design, development, coordination and 
implementation of new AMSI 
application systems and enhancements 
to existing AMSI application systems. 
Projects would include such logical 
application groupings as program 
benefits and quality. Specific systems 
needs are defined through functional 
requirements/specifications developed 
in conjunction with user components 
within SSA. The LAG implements SSA's 
new information architecture for 
assigned applications groupings. The 
work is national in scope, affects all 
SSA components and is integral to the 
satisfactory completion of the SMP. 

3. Logical Application Group 3 
(SYA3): LAG III is responsible for the 
design, development, coordination and 
implementation of new AMSI 
application systems and enhancements 
to existing AMSI application systems. 
Projects would include such logical 
application groupings as financial/ 
physical resources, planning/policy and 
procedure and workload management. 
Specific systems needs are defined 
through functional requirements/ 
specifications developed in conjunction 
with user components within SSA. The 
LAG implements SSA's new information 
architecture for assigned applications 
groupings. The work is national in 
scope, affects all SSA components and 
is integral to the satisfactory completion 
of the SMP." 

At the conclusion of Subsection E. 
The Office of Information Systems 
Management and Technology (SYB). 
add: "The Office includes the following 
components and functions: 

1. The Division of Information 
Resource Management (SYBl): 

a. Identifies workload control, 
production and resource reporting 
requirements for all levels of SSA's 
management and recommends 
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agencywide management information 
policies. 

b. Coordinates with other SSA 
components, as well as State Agencies 
the planning and development of the 
administrative, management and 
statistical (AMSl) systems. ^ 

c. Directs and coordinates AMSI 
activities including statistical and 
management analyses of information. 

d. Conducts continuing audits of 
AMSI systems development activity and 
recommends improvements. 

e. Coordinates the use of Software 
Engineering Technology (SET) for AMSI 
systems development throughout SSA. 

f. Maintains an inventory of AMSI 
application software systems. 

g. Coordinates and tracks operating 
budget for the Office of Information 
Systems (OIS). 

h. Directs the analysis of existing 
management information reporting 
statistics. 

i. Establishes policy for security of 
AMSI systems and ensures 
implementation of the policy within OIS. 

2. The Division of Information 
Systems Technology (SYB2): 

a. Plans hardware, applications 
software and data communications 
integration for SSA AMSI computing 
needs. 

b. Initiates hardware, applications 
software and data communications 
acquisition for AMSI needs. 

c. Responsible for security of all AMSI 
hardware, software and data 
communications. 

d. Directs research and development 
activities in areas relating to AMSI data 
communications including Local Area 
Networks (LAN). 

e. Reviews requirements 
documentations for the acquisition of all 
hardware, software and data 
communication facilities for AMSI 
systems and coordinates acquisition 
planning with the Office of System 
Operations and the Office of System 
integration. 

f. Assists end users in the operations 
of their AMSI shared-logic computers 
where appropriate, and provides 
training and technical advice on the 
administration and operation of these 
computers. 

g. Operates an Information Center and 
Maintains a “help desk” as a central 
point of contact for end user computing. 

h. Assists users in developing Office 
Automation requirements and 
procurement justifications and provides 
consultative technical services to users 
on Office Automation. 

3. The Division of Information 
Systems Integration (SYB3): 

a. Responsible for the logical structure 
of all data bases maintained by OIS. 


B. Defines all entities of AMSI data 
architecture, establishes AMSI data 
architecture and data base standards 
and monitors adherence to those 
standards. 

c. Acts as consultant on logical data 
base design (data architecture) with 
respect to particular data content and 
relationships among data entities and 
attributes. 

d. Reviews and approves functional 
requirements and specifications 
developed by OIS for data base 
applications. 

e. Coordinates all AMSI data bases 
and administers all data bases directly 
under OIS control. 

f. Monitors the day-to-day activity of 
the AMSI data basis, maintains data 
dictionary for all AMSI data bases, and 
is responsible for the timeliness, 
reliability and efficiency of AMSI data 
bases. 

g. Manages data base backup and 
recovery activities relating to AMSI 
operations. 

Dated; November 14.1964. 

Nelson). Sabatini, 

Acting Deputy Commissioner for 
Management and Assessment. 

|FR Doc S4-3067B Piled 11-23-64; 6;45 em) 

BILUHQ CODE 4190-11-M 


Statement of Organization, Functions 
and Deiegations of Authority 

Part S of the Statement of 
Organization, Functions and Delegations 
of Authority for the Department of 
Health and Human Services (HHS) 
covers the Social Security 
Administration (SSA). 

Notice is hereby given that Chapter 
SU as published in the Federal Register 
on January 4,1983 (48 FR 337-343) and 
August 15,1983 (48 FR 36904-36908) is 
amended to provide for the abolition of 
the Division of Software Modernization 
(SUEl) in the Office of Software 
Improvement and Engineering OSIE), 
Office of System Integration (OSI) and 
the establishment of three Logical • 
Application Groups (SUE 3, 4, 5) at the 
division level. Having completed Phase 
I, or the “survival phase” of the Systems 
Modernization Plan (SMP), several 
functional realignments are necessary in 
OSIE to more effectively deal with the 
work environment and systems design 
requirements of Phase II. or the 
“Transition to State-of-the-Art“ phase of 
the SMP. To accomplish this goal. OSI is 
consolidating systems design functions 
into three groups constituting the 
highest-level grouping of activities for 
the management of computerized 
systems planning and development. 
These groups are titled Logical 


Application Groups (LAGs). On the 
basis of functional requirements 
provided by the Office of System 
Requirements (OSR). the LAGs will 
design or modify automated data 
processing (ADP) systems to meet the 
needs of the Agency as expressed in the 
SMP. These automated systems are 
grouped into related general application 
areas. This realignment will enable OSI 
to better coordinate systems projects, 
reduce the amount of systems overlap 
and more closely evaluate and 
coordinate systems requirements and 
machine capabilities with program 
needs and requirements. 

Functionally, the LAGs will deal with 
automated systems design projects for 
Enumeration and Earnings. Program 
Benefits and External Information 
Exchanges. 

The changes are as follows: 

Section SU.IO The Office of System 
Integration—(Organization) Amend 

Subsection G. The Office of Software 
Improvement and Engineering (SUE) by 
deleting 1. The Division of Software 
Modernization (SUEl) in its entirety. In 
its place, add the following 
subcomponents: 

1. Logical Application Group I— 
Enumeration and Earnings SUE3); 

2. Logical Application Group II— 
Program Benfits (SUE4) and 

3. Logical Application Group III— 
External Information Exchange (SUES). 

Subsection G.2. The Division of Data 
Administration (SUE2) should be 
renumbered as G.4. 

Section SU.20 The Office of System 
Integration—(Function) 

Under Subsection G. The Office of 
Software Improvement and Engineering 
(SUE) delete all of 1. The Division of 
Software Modernization (SUEl). In its 
place add: 

1. Logical Application Group I — 
Enumeration and Earnings (SUE3): LAG 
1 is responsible for the design, 
development, coordination and 
implementation of new or redesigned 
sofiware to meet SSA’s automated data 
processing needs in the broad area of 
Enumeration and Earnings. Projects 
would include such areas as 
enumeration, earnings, quality 
assurance and employer identification. 
Specific systems needs are defined 
through functional specifications 
provided by the Office of System 
Requirements (OSR). Systems design 
projects are national in scope, affect all 
SSA components, and are integral to the 
satisfactory completion of the SSA 
Systems Modernization Plan (SMP). 
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2. Logical Application Group //— 
Program Benefits (SUE4): Lag II is 
responsible “for the design, development, 
coordination and implementation of new 
or redesigned software to meet SSA’s 
automated data processing needs in the 
broad area of Program Benefits. Projects 
would include such areas as interactive 
development, claims control, eligibility/ 
entitlement, pay/computations and debt 
management. Specific systems needs are 
defined through functional 
specifications provided by OSR. 

Systems design projects are national in 
scope, affect all SSA components, and 
are integral to the satisfactory 
completion of the SMP. 

3. Logical Application Group II— 
External Information Exchange (SUE5): 
Lag III is responsible for the design, 
development, coordination and 
implementation of new or redesigned 
software to meet SSA’s automated data 
processing needs in the broad area of 
External Information Exchange. Projects 
would include such areas as notices, 
inquiries, data exchange and 
government affairs. Specific systems 
needs are defined through functional 
specifications provided by OSR. 

Systems design projects are national in 
scope, affect all SSA components, and 
are integral to the satisfactory 
completion of the SMP. 

Subsection G.2. The Division of Data 
Administration (SUE2) should be 
renumbered as G.4. 

Dated: November 14.1984. 

Nelson |. Sabatini, 

Acting Deputy Commissioner for 
Management and Assessment. 

(FR Doc. S4-30S77 Filed ll-2S-«4; 8:45 am| 

BtLUNQ CODE 4190-11^ 


Fish and Wildlife Service 

Endangered Species; Receipt of 
Application for Permit; Herman J. 
Correia, Jr., et al. 

The following applicants have applied 
for permits to conduct certain activities 
with endangered species. This notice is 
provided pursuant to section 10(c) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531. et seg.]: 

PRT No. 685350 

Applicant: Herman J. Correia. Jr., Tiverton, RI 

The applicant requests a permit to 
purchase in interstate commerce one 
pair of nene geese [Branta 
scandvicensis) from Walter Sturgeon. 
Durham. NH, for enhancement of 
propagation. 

APP No. 2856BM 

Applicant Los Angeles 2^00. Los Angeles. CA 


The applicant requests a permit to 
import one male and two female 
pileated gibbons (Hylobates pileatus) 
from the Bangkok Zoo. Thailand for 
enhancement of propagation. 

PRT No. 686251 

Applicant: Laboratory For Comparative 

Biochemistry, San Diego. CA 

The applicant requests a permit to 
import twelve eggs and twelve hatchling 
leatherback sea turtles [Dermochelys 
coriacea) taken from the wild in Mexico 
for scientiHc research. 

PRT No. 683271 

Applicant George Miksch Sutton Avian 

Research Center. Inc., Bartlesville, OK 

The applicant requests to amend their 
application to collect eggs from bald 
eagle [Haliaeetus leucocephalus) nests 
in FL. to include: Take of up to 35 eggs 
annually; take of any eggs laid in the 
wild in OK, temporarily substituting 
eagles hatched at their facility from FL 
eggs, and later resubstituting OK young: 
and. take blood samples from eagles 
held in captivity, for scientific research* 
and enhancement of propagation. 

PRT No. 686492 

Applicant: Frank M. Thompson. Inc., 

Bradenton. FL 

The applicant requests a permit to 
export one capitive-bom female margay 
[Felis Weidii) to the Scottish National 
Zoological Park, Edinburgh. Scotland, 
for enhancement of propagation. 

PRT No. 685967 

Applicant: William Gnienerwatd. Colorado 

Springs, CO 

The applicant requests a permit to 
import one pair of captive-bom Somali 
wild asses [Eguus africanus somaIicus)» 
from the Basel Zoo, Switzerland, for 
enhancement of propagation. 

PRT No. 686150 

Applicant: Ralph Heath, Suncoast Seabird 

Sanctuary. Ino, St. Petersburg, FL 

The applicant requests a permit to 
export 2D permanently crippled brown 
pelicans {Pelecanus occidentalis] to the 
jurong Bird Park. Singapore, for public 
display and enhancement of 
propagation. 

Document and other information 
submitted with these applications are 
available to the public during normal 
business hours (7:45 am to 4:15 pm) 

Room 611,1000 North Glebe Road. 
Arlington. Virginia 22201. or by writing 
to the Director, U.S. Fish and Wildlife 
Service at the above address. 

Interested persons may comment on 
any of these applications within 30 days 
of the date of this publication by 
submitting written views, arguments, or 
data to the Director at the above 


address. Please refer to the appropriate 
PRT/APP number when submitting 
comments. 

Dale; November 19,1984. 

R.K. Robinson, 

Chief Branch of Permits, Federal Wildlife 
Permit Office. 

(FR Doc. B4-3OS07 FUed n-23-M; S:4S ami 
BUJLiNO CODE 4310-5S-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
lOR 37857] 

Realty Action for Exchange of Public 
Land; Harney and Grant Counties, OR 

The following described lands have 
been determined to be suitable for 
disposal by exchange under Section 206 
of the Federal Land Policy and 
Management Act of 1976 (90 Stat. 2756; 
43 U.S.C. 1716): 


Acre* 


T. 13 a, R. 28 a. W.M.: 

Sec 17; SEV*..„. 180.00 

Sec. 18: Lota 3 A 4-- losn 

Sec 1®: EHNEV«. Lot 1_ _ 80.00 

Sec, 20c NHNH. SWV4NE^4. SWV4NWy4_ 240,00 

Sec 22; SViSEV^__ soio 

Sec28:SW%SwV4. SW\4SE%_80.00 

Sec 30; Uta 3 ft 4. SEV4NWV«. NEV«SEV4_ 180.50 

Sec 31; SW ^SW . 67.32 

Sec 32: SEy4NWy4. E4SE%..llOiOO 

Sec 33; WViNEV*. 8EV4NEV^ EHNWV*, 

NES4SEV4. 240.00 

Sec 34; NWV4NE%_ 40i» 

Total___ 1.398.82 


T. 18 a. R. 31 a. W.M,.; 

Sec 22: SE y4SW V*. SW y4SEV 4 _ 80.00 

Sec 35: NHNEV^ SW^NEV4. W^. SWV^SE^.... 480.00 

Total. . . . 580.00 


T. 19 a. a 31 a, wj4j 

Sec 2; Lota 1 thru 4 inclualve. SWVtNE*^. 

SV^hfWV^. SW%. W^SEV4. SEV^SEt4 _ 548,09 

Sec 11: NV4. NV%SV^ SHSWyi. SWyiSEV4 _ 800,00 

Sec 13: e^SWy4. SWV^SW%. W^SEV4. 

SEy4SEy4 ... 240.00 

Sec 14: WV^NEy*. NWy 4 . NWSWV^ 

NWy48Ey4 _ 380XW 

Sec 24: All _ 840,00 

Sec. 25; WWiB^, SEV4NBH. WH. 8E^4 . 800,00 

Total . 2.968.90 

Total Acreage .............—... 4.945.S2 


The lands described have not been 
identified for any higher priority values 
than the lands to be received, their 
disposal is consistent with other land 
use objective, and is not inconsistent 
with any other resource value 
allocations. 

In exchange for these lands the United 
States will acquire the following 
described land from Edward Hines 
Lumber Co., Inc.: 
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Acrtn 

T 18 S, R. 27 W.M.; Sec. 22: NWUi-.. .. leoxw 

ToIh! - leOJJO 

T 19 S.. R. 29 E., W.M.; Sec. 38; All ... 64U.00 

--- 64aoo 

T 20 a. R. 28 £. W.M.' 

Sec 18: SV4. 320410 

Sec 28: SEV4NK?4. SKH _____ 200.00 

Sec 21; SWWW, NEV^SWV.. NWViSKVi _ laOj DO 

- -....... 800410 

T. 20 a. R. 28 a. W.M.: 

Sec 23. SKI4iSWJ4. S*4SEV^ _ 128410 

Sec 34: SWy^SWV^i -- 40.00 

Sec. 38: EVfc—-- 328110 

Tolrt--....— ____ 400.00 

T. 21 a. R 28 a. W Mj 

Sec 24: SW % .................................__ 180.00 

Sec ». NW*A. N,‘ASWH. W\iSE»i_........ . saoA) 

Sec 31k Ail __ 840.80 

Tout- j.i 2 njw 

r. 21 a. a 29 a. w.m^ 

S•c22;W\i^K%_8080 

Sec 31; SW'ASW’A - A0 ll0m.e 

ToUd- UDJOU 

T. 22 a. R. 28 a. W.M.; Sec 1: NE^^i .. 180.00 

ToUl-—......^ lIKkW 

r. 22., a 29 E.. W Mj 

Sec 6; W VaN WV^ ___ _ 80OO 

SecT; WV*NW^ti.SW'4,NW% _ 12 DJBQ 

T jial ..........._____..._........... . 20 000 

T 21 S., a 31 a, WJ^ See 14; MEl4NKV<i _ 4ai» 

lV»»al - ___ 40iK) 

Told Acreegr. --—.... 3.000410 


The purpose of the exchange is lo 
facilitate the resource management 
program of the Bureau of Land 
Management and to improve the timber 
management program of the corporation. 
The public lands that will be exchanged 
are relatively small parcels located in 
the vicinity of Silvies, Oregon. The 
corporation intends to manage the 
acquired lands with its existing timber 
lands for timber production. The 
corporation land that will be exchanged 
will provide legal access to isolated 
tracts of public land and will be 
managed for multiple use along with the 
surrounding public lands. 

The exchange has been discussed 
with State of Oregon and Marney and 
Grant County officials and no objections 
were raised. The exchange is consistent 
with Bureau of Land Management land 
use plans and the public interest will be 
well served by making the exchange. 

The lands described above will be 
exchanged in conjunction with a larger 
exchange between the U.S. Department 
of Agriculture, Forest Service, and 
Edward Hines Lumber Co.. Inc. The fair 
market value of the lands involved in 
the combined exchange are 
approximately equal. Full equalization 
of values will be achieved by payment 
by either party of funds in an amount 
not to exceed 25 percent of the total 


value of the combined public lands to be 
transferred out of Federal ownership. It 
is planned that all mineral rights will be 
transferred with the surface estate. 

The public lands to be transferred 
from the United States will be subject to 
the following terms and conditions: 

1. The public lands will be subject to 
valid, existing rights including any right* 
of-way, easements, aird leases of record. 

2. The patent will include a 
reservation to the United States for 
rights-of-way for ditches and canals 
under the Act of August 30.1890. 

Publication of this notice in the 
Federal Register segregates the public 
lands, described above, from 
appropriation under the public land 
laws, including the mining laws, but not 
from exchange pursuant to section 206 
of the Federal Land Policy and 
Management Act of 1976. The 
segregative effect of this Notice will 
terminate upon issuance of patent or in 
two years, whichever occurs first 

Detailed information concerning the 
exchange, including the environmental 
assessment and the record of public 
discussions, is available for review at 
the Malheur National Forest Office, 139 
NE. Dayton SL, John Day, Oregon. 

For a period of 45 days, interested 
parties may submit comments to the 
Bums District Manager at the BLM, 
Bums District Office, 74 South Alvord, 
Bums. OR 97720. Any adverse 
comments will be evaluated by the 
Oregon State Director who may vacate 
or modify this realty action and issue a 
final determination. In the absence of 
any action by the State Director, this 
really action will become the final 
determination of the Department of 
Interior. 

Dated: November 14. ]9a4. 

Thomas R. Thompson. 

Associate District Manager 

(FR Doc. 84-^KI787 rilod 11-23-44:8:45 ami 
BILUMQ CODE 431<F-3S-M 


Minerals Management Service 

Extension of Cali for Information to 
Delineate Areas of Interest for 
Preparation of an Environmental 
Impact Statement on the Exploration 
for and Possible Recovery of Cobalt- 
Rich Manganese Crusts in the 
Hawaiian Exclusive Economic Zone/ 
Outer Continental Shelf 

AGENCY: Minerals Management Service. 
Interior. 

ACTION: Extension of Call for 
Information. 


summary: 'The Minerals Management 
Service (MMS) on behalf of the joint 
Federal/State of Hawaii Task Force on 
August 28,1984 (49 FR 34099), issued a 
Cull for Information to delineate areas 
of interest to be addressed in aji 
environmental impact salemenl (EIS) on 
the exploration for and possible 
recovery of cobalt-rich manganese crust 
in the Exclusive Economic Zone/Outer 
Continental Shelf (EEZ/OCS) 
surrounding the Hawaiian Archipelago. 
This Call period expired October 29, 

1984. The MMS. based on recently 
acquired data suggesting significant 
resource potential, hereby extends the 
Call period for an additional 90 days. 

DATE: Comments and information in 
response to this request should be 
postmarked or hand delivered no later 
than February 25,1965. 

ADDRESS: Comments and information 
may be mailed or delivered to Program 
Director, Office of Strategic and 
International Minerals. Minerals 
Management Service, 11 Golden Shore, 
Suite 260, Long Beach, California 90802. 
All information submitted will be 
treated in the same manner as that 
announced in the original Call on 
August 28.1984. 

FOR FURTHER INFORMATION OR FOR 
COPIES OF CALL FOR INFORMATION MAP 
CONTACT: Dr. John C. Wiltshire, 
Department of Planning and Economic 
Development, Post Office Box 2359, 
Honolulu, Hawaii 96804; telephone (808) 
548-6262; or Mr. Robert G. Paul, Office 
of Strategic and Inlemational Minerals. 
Minerals Management Service. 11 
Golden Shore, Suite 260, Long Beach, 
California 90802; telephone (213) 548- 
2901. 

SUPPLEMENTARY INFORMATION: 
Background 

The Department of the Interior, MMS. 
in conjunction with the State of Hawaii, 
is considering the potential economic 
and environmental impacts resulting 
from the recovery of cobalt-rich 
manganese crusts found in the EEZ/ 

OCS surrounding the Hawaiian 
Archipelago. Following the MMS 
announcement in the Federal Register 
on March 5, 1984, of the intent to 
prepare an EiS on exploration and 
possible recovery of coball-rich 
manganese crusts and public hearings at 
Honolulu on April 30,1984, and at Hilo 
on May 1.1984, to assist in determining 
the scope of the EIS, the MMS on August 
28,1984, issued a Call for Information to 
delineate areas of interest to be 
addressed in an EIS. Concurrent with 
these activities, the University of 
Hawaii conducted field studies funded 
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by MMS to assess the manganese crust 
potential in the study area. Samples 
obtained in the western and central 
Hawaiian Ridge and from seamounts in 
the outer EEZ/OCS area have been 
analyzed and preliminary results 
substantiate thick crust occurrences and 
promising cobalt content. Further 
sophisticated chemical and physical 
analyses are required to confirm these 
preliminary results, and therefore, the 
MMS will extend the Call period for 90 
days to allow for publication of test 
results and comments and other 
expressions of interest by the public. 

The draft preliminary results will be 
made available by the MMS to 
interested parties as soon as possible 
upon request to the address listed 
herein. The final report by the 
University of Hawaii including 
comprehensive analyses will be 
available after April 1,1985. The 
remaining instructions from the original 
Call published August 28,1984, including 
Purpose of the Call for Information, Use 
of the Information. Description of the 
Area, and other isntructions. remain 
intact. 

Dated: November 13,1984. 

William D. Bettenberg, 

Director, Minerals Management Service. 

|FR Doc. 84-30001 riled 11-23-81:8:45 am) 

BILUNO CODE 4310-MR-lf 


National Park Service 

Intention To Extend Concession 
Permit; Moser’s Food Market 

Pursuant to the provisions of section 5 
of the Act of October 9.1965 (79 Stat. 

969: 16 U.S.C. 20). public notice is hereby 
given that sixty (60) days alter the date 
of publication of this notice, the 
Department of the Interior, through the 
Director of the National Park Service, 
proposes to extend a concession permit 
with Moser’s Food Market, authorizing it 
to continue to provide grocery and 
gasoline sales and services for the 
public at C&O Canal National Historical 
Park, Maryland, for a period of two (2) 
years from January 1. 1985, through 
December 31, 1986. 

This permit extension has been 
determined to be categorically excluded 
from the procedural provisions of the 
National Environmental Policy Act and 
no environmental document will be 
prepared. 

The foregoing concessioner has 
performed its obligations to the 
satisfaction of the Secretary under an 
existing permit which expires by 
limitation of time on December 31,1984, 
and therefore, pursuant to the Act of 
October 9.1965, as cited above, is 


entitled to be given preference in the 
extension of the permit as defined in 36 
CFR 51.5. 

The Secretary will consider and 
CAtf luate all proposals received as a‘ 
result of this notice. Any proposal, 
including that of the existing 
concessioner, must be postmarked or 
hand delivered on or before the sixtieth 
(60th) day following publication of this 
notice to be considered and evaluated. 

Interested parties should contact the 
Superintendent. C&O Canal National 
Historical Park, P.O. Box 4, Sharpsburg, 
Maryland 21782, for information as to 
the requirements of the proposed permit. 

Dated: November 15.1984. 

Modus |. Fish, Jr^ 

Regional Director, National Capital Region. 

(FK Doc 84-30640 Piled 11-28-84:8:45 am) 
eiLUNQ CODE 4310-70-M 


Availability of Plan of Operations and 
Environmental Analysis for the 
Purpose of Drilling the Hankamer et al. 
No. 1 Exploratory Well; Rio Bravo Oil 
Co.; Big Thicket National Preserve, TX 

Notice is hereby given in accordance 
with § 9.52(b) of Title 36 of the Code of 
Federal Regulations that the National 
Park Service has received from Rio 
Bravo Oil Company a Plan of 
Operations for the purpose of drilling 
the Hankamer et al. No. 1 Exploratory' 
Well within the Jack Gore Baygall/ 
Neches Bottom Unit of Big Thicket 
National Preserve, Texas. 

The Plan of Operations and 
Environmental Analysis are available 
•for public review and comment for a 
period of 30 days from the publication 
date of this notice in the Office of the 
Superintendent, Big Thicket National 
Preserve, 8185 Eastex Freeway, 
Beaumont, Texas; and the Jefferson 
County Courthouse, in Beaumont, Texas. 
Copies of the documents are available 
from the Southwest Regional Office, 
National Park Service, Post Office Box 
728. Santa Fe, New Mexico 87501, and 
w'ill be sent upon request. 

Dated: November 19,1984. 

Robert I. Kerr, 

Regional Director, Southwest Region. 

(FR Doc 84-30850 Piled 11-23-84: 8:45 am) 

BiLUNG CODE 4310-70-M 


Bureau of Reclamation 

Dunn-Nokota Methanol Project; Public 
Hearing on Draft Environmental 
Impact Statement 

Pursuant to section 102(2)(C) of the 


National Environmental Policy Act of 
1969, the Department of the Interior has 
prepared a draft environmental impact 
statement for the sale of water under an 
industrial water service contract with 
the Nokota Company. This statement 
(DES 84-62) concerning the Dunn- 
Nokota Methanol Project was made 
available to the public on November 13, 

1984. 

I’he draft environmental impact 
statement covers impacts of producing 
86,940 barrels per stream day of 
methanol from 43,153 net short tons per 
stream day of lignite coal. Water would 
be supplied from Lake Sakakawea in the 
amount of 16,800 acre-feet pnnually. 
Project facilities include plant and mine 
sites and water and product pipelines. 

A public hearing will be held in 
Bismarck, North Dakota, at the Holiday 
Inn on January 8,1985, from 8:00 a.m. 
until 12:00 noon, and in Dunn Center, 
North Dakota, at the Dunn Center 
Community Center on January 8,1985, a! 
2:30 p.m., to receive views and 
comments from interested organizations 
or individuals relating to the 
environmental impacts of this project. 
Oral statements at the hearing will be 
limited to a period of 15 minutes. 
Speakers will not be allowed to trade 
their time to obtain a longer oral 
presentation; however, the person 
authorized to conduct the hearing may 
allow any speaker to provide additional 
oral comment after all persons wishing 
to make comment have been heard. 
Speakers will be scheduled according to 
the time preference mentioned in their 
letter or telephone request, whenever 
possible and any scheduled speaker not 
present when called will lose his or her 
position in the scheduled order, and his 
or her name will be recalled at the end 
of the scheduled speakers. Requests for 
presentation will be accepted up to 4 
p.m,, ofi January 4,1985, and any 
subsequent request will be handled on a 
first-come, first-served basis following 
the scheduled presentation. 

Organizations or individuals desiring 
to present their statement at the hearing 
should contact Mr. Eley P. Denson, Jr., 
Regional Environmental Affairs Officer, 
Bureau of Reclamation, P.O. box 2553, 
Billings, Montana 59103, telephone (406) 
657-6558, and announce his or her 
intention to participate. Written 
comments from those unable to attend, 
and from those wishing to supplement 
their oral presentation at the hearing 
should be sent on or before January 23. 

1985, so that they can be included in the 
hearing record. 
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Dated: November 19.1964. 

Robert A. CHeon, 

Acting Commissioner of Reclamation. 

|FR Doc. 84-30611 FUed 8:45 luti) 

8(LUI4Q code 4Jte.08-ll 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Agenqf for International Development 

Meeting; Advisory Committee on 
Voiunta^ Foreign Aid 

Pursuant to the Federal Advisory 
Committee Act notice is hereby given of 
a meeting sponsored by the Advisory 
Committee on Voluntary Foreign Aid 
(ACVFA) which will be held in the Loy 
Henderson International Conference 
Room. Department of State, 

Washington, D.C. December 3-4,1984, 

To enter building, use C Street 
(Diplomatic Enterance) between 21st 
and 23rd Streets, NW.. Washington, D.C. 

Monday, December 3. 1984: 8:30 
a.m.— ACVFA Business Season 
(Members only). 9UX) a m. —Registration. 
10:00 aju.— 12:30 p.m, — Introduction and 
opening remarks; plenary session on the 
theme Allocating Limited Resources for 
Maximum Impact; Two Panel 
Discussions: “Public Sector Perspectives 
on Resource Allocation’* and “Private 
Sector Perspectives on Resource 
Allocation". 12:30 p.m.—Lunch. 1:45— 
3:15 p.m. and 3:30—5:00 p.m.— 

Concurrent Workshops on: Health, 

Energy and Renewable Natural 
Resouroes. Literacy. Education and 
Training* Agriculture, and Disaster 
Preparedness and Relief. 5:00 p.m.— 
Reception. 

Tuesday, December 4, 1984: 8:30 
a.m. —Registration. 9:00 aon.—Reports 
from the Workshops and Discussion. 
10:30 a.m. —Coffee Break. 10:45 a.m.— 
Policy Implications. 12:00—ACVFA 
Business Meeting and Adjournment 

The meeting is open to the public. Any 
interested person may attend, request to 
appear before, or file statements with 
the Advisory Committee, in accordance 
with procedures established by the 
Committee. Written statements should 
be nied pfior to the meeting and should 
be available in thirty (3) copies. 

There will be AID representatives at 
the meeting. Those desiring further 
infonnatiofl may call (703) 235-2708, or 
contact by mail, the Advisory 
Committee on Voluntary Foreign Aid, 
Room 227, SA-8, Agency for 
international Development Washington, 
D.C.. 20523. 


Dated: November 14.1964. 

|uiia Chang Bloch, 

Assistant Administrator Bureau for Food for 
Peace and Vohntary Assistance. 

(FR Doc. 84-30683 Ptled 11-23-84; 8:45 ara] 

BILUNQ CODE ilttHn-M 


INTERSTATE COMMERCE 
COMMISSION 

[Finance Docket No. 30574] 

New England Southern Railroad Co. 
Inc.; Exemption Fiwn 49 U.S.C. 10901 

agency: Interstate Commerce 
Commission. 

ACTIOM: Notice of Exemption. 

summary: The Interstate Commerce 
Commission exempts from the 
requirements of 49 U.S.C. 10901 the 
proposal of New England Southern 
Railroad Co. Inc., to sublease a certain 
rail line in Diicopee. Hampden County, 
MA. 

DATES: This exemption is effective on 
November 23.1984. Petitions to reopen 
must be filed by December 17,1984. 
ADDRESSES: Send pleadings referring to 
Finance Docket No. 30574 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423; 

(2) Petitioner’s Representative: Keith G. 
O Bricn, 1729 H Street. NW., 
Washington. D C. 2000a 

FOR FURTHER INFORMATION CONTACr. 
Louis E. Gitomer, (202) 275-7254. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, %vrit€ to T.S. 
InfoSystems, Inc.. Room 2227, interstate 
Commerce Commission, Washington. 
DC 20423, or call 289^357 (DC 
Metropolitan area) or toll free (800) 424- 
5403. 

Decided: Novciuber 15.1954. 

By the Commission. Chairman Taylor, Vice 
Chairman Andre, Commissioners Sleirelt, 
Gradiaon, Shmnons. Lamboley. and Strenio. 
lames H. Ba>me. 

Secretary. 

(Fa Doc 84^30630 PHMi 11-23-84:8:45 mm] 

BILLINQ CODE 703S-01-8I 


IDockat Na AB-55 (Sub-111)] 

Seaboard System Railroad, Inc.; 
Abandonment in Anderson County* 

SC; findings 

The Commission has found that the 
public convenience and necessity permit 
Seaboard System Railroad, Inc., to 
abandon its 11.06 mile rail line between 


milepost AKH-543.21 near Iva and 
milepost AKH-555.07 near Anderson in 
Anderson County, SC 

A certificate will be issued 
authorizing this abandonment unless 
within 15 days after this publication the 
Commission also finds that: (1) A 
financially responsible person has 
offered assistance (through subsidy or 
purchase) to enable tbe rail service to be 
continued: and (2) it is likely that the 
assistance would fully compensate the 
railroad. 

Any financial assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from 
publication of this Notice. The following 
notation shall be typed in bold face on 
the lower left-hand comer of the 
envelope containing the offer: "Rail 
Section, AB-OFA." An offer previously 
made must be remade within this 10-day 
period 

Information and procedures regarding 
financial assistance for contmued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27. 
lames H. Bayne. 

Secretary. 

(FR Dm:. M>30in PUad lt-23^ 845 «d| 

BILUNQ CODE 7«3S-ai-« 

IVol. OP4-F-720 


Motor Carriers; Decision-Notice 

The following applications seek 
approval to consolidate, purchase, 
merge, lease operating rights and 
properties, or acquire control of motor 
carriers pursuant to 49 U.S.C. 11343 or 
11344. Also, applications directly related 
to these motor finance applications 
(such as conversions, gateway 
eliminations, and securities issuances) 
may be involved 

The applications are governed by 49 
CFR 1182.1 of the Commission's Rules of 
Practice. See Ex Parte 55 (Sub-No. 44), 
Rules Governing Applications Filed By 
Motor Carriers Under 49 US.C. 12344 
and 11349, 363 I.C.C. 740 (1981). These 
rules provide among other things, that 
opposition to the granting of an 
application must be filed with the 
Commission in the form of verified 
statements within 45 days after the date 
of notice of filing of the application is 
published in the Federal Register. 

Failure seasonably to oppose will be 
construed as a waiver of opposition and 
participation in the proceeding. If the 
protest includes a request for oral 
hearing, the request shall meet the 
requirements of Rule 242 of the special 
rules and shall include the certification 
required. 
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Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1182.2. A copy of any 
application, together with applicant's 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to the applicant of $10.00, in 
accordance with 49 CFR 1182.2(d). 

Amendments to the request for 
authority will not be accepted after the 
date of this publication. However, the 
Commission may modify the operating 
authority involved in the application to 
conform to the Commission's policy of 
simplifying grants of operating authority. 

We find, with the exception of those 
applications involving impediments (e.g., 
jurisdictional problems, unresolved 
fitness questions, questions involving 
possible unlawful control, or improper 
divisions of operating rights) that each 
applicant has demonstrated, in 
accordance with the applicable 
provisions of 49 U.S.C, 11301,11302, 
11343,11344, and 11349, and with the 
Commission's rules and regulations, that 
the proposed transaction should be 
authorized as stated below. Except 
where specifically noted this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor does it appear 
to qualify as a major regulatory action 
under the Energy Policy and 
Conservation Act of 1975. 

In the absence of legally sufficient 
protests as to the finance application or 
to any application directly related 
thereto filed within 45 days of 
publication (or. if the application later 
becomes unopposed), appropriate 
authority will be issued to each 
applicant (unless the application 
involves impediments) upon compliance 
with certain requirements w^hich will be 
set forth in a notification of 
effectiveness of this decision-notice. To 
the extent that the authority sought 
below may duplicate an applicant's 
existing authority, the duplication shall 
not be construed as conferring more 
than a single operating right. 

Applicant(s) must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied. 

James H. Bayne. 

Secretary. 

Please Direct Status Inquiries About the 
Following to Branch Four at (202) 275- 
7669. 

Volume No. OP4-F-720 

Decided: November 16.1984. 

By the Commission. 


MC-F-15958, Frank M. Henry 
(Petitioner) (46 Public Square. P.O. Box 
1007, Wilkes-Barre. PA 18773)— 
Continuance in Control—National 
Coach Works, Inc. (National] (Hall 
Industrial Drive. P.O. Box 820, 
Spotsylvania County, VA 22553). Filed 
October 18,1984. Representative: L. C. 
Major, Jr., P.O. Box 11278, Alexandria, 
VA 22312. Petitioner seeks authority to 
continue in control of National. National 
has concurrently applied for authority to 
transport passengers and their baggage 
in charter and special operations service 
between points in the U.S., including 
AK, but excluding HI in No. MC-179067. 
Petitioner owns all of the outstanding 
capital stock of Frank Martz Coach 
Company (Martz), an interstate motor 
common carrier of passengers (No. MC- 
3600). Martz owns all of the capital 
stock of Gold Line, Inc., also an 
interstate motor common carrier of 
passengers (No. MC-108452). Petitioner 
also owns all of the capital stock of 
White Transit Company, an intrastate 
passenger carrier in Pennsylvania, 
which in turn controls Price Bus 
Company, Inc. (Price) (No. MC-17751) 
and Gulf Coast Motor Line. Inc. (No. 
MC-85819) both of which are interstate 
motor common carrier of passengers. 
Laurel Lines Transportation Company, 
an intrastate passenger carrier in 
Pennsylvania, is controlled by Petitioner 
through Price. Petitioner controls a 
passenger broker, Martz Travel, Inc. 

(No. MC-130768). 

Note.—^This notice does not purport to be a 
complete description of the operating rights 
of the carriers involved. 

|FR Doc S4-30ei4 Filed I1-23-S*; 8:45 ami 
BtLUNQ CODE TOSS-OI-M 


(Docket No. AB-19 (Sut>-97X); Docket No. 
AB-^9 (Sut>-19X)] 

The Baltimore and Ohio Railroad Co., 
Western Maryland Railway Co. and the 
Baltimore and Cumberland Valley Rail 
Road Extension Co.; Abandonment 
and Discontinuance of Service, In 
Cumberland and Franklin Counties, 

PA; Exemption 

The Baltimore and Ohio Railroad 
Company (B&O), Western Maryland 
Railway Company (WM) and the 
Baltimore and Cumberland Valley Rail 
Road Extension Company (B&CV), have 
filed a notice of exemption under 49 CFR 
Part 1152, Subpart F — Exempt 
Abandonments and Discontinuances of 
Service and Trackage Rights. * The line 


' Service and trackage rights discontinuances 
were added to the exemption provisions of 49 CFR 
Part 1152, Subpart F by Ex Parte No. 274 (Sub^No. 
8A), Exemption of Out of Service Lines 


involved is that portion of B&CV's line 
between stations 16984-42 and 
1795 + 80.5, a distance of approximately 
1.84 miles in Cumberland and Franklin 
Counties. PA. B&O and WM seek to 
discontinue ser\'ice and B&CV to 
abandon the line. 

Applicants have certified (1) That no 
local traffic has moved over the lines for 
at least 2 years and that overhead traffic 
is not moved over the lines. (2) that no 
formal complaint filed by a user of rail 
service on the lines (or by a State or 
local governmental entity acting on 
behalf of such user) regarding cessation 
of service over the lines either is 
pending with the Commission or has 
been decided in favor of the 
complainant within the 2-year period. 
The Public Service Commission (or 
equivalent agency) in Pennsylvania has 
been notified in writing at least 10 days 
prior to the filing of this notice. See 
Exemption of Out of Service Roil Lines, 
366 LC.C. 885 (1983). 

As a condition to use of this 
exemption, any employees affected by 
the abandonment or discontinuance of 
service shall be protected pursuant to 
Oregon Short Line R. Co .— 
Abandonment — Goshen. 360 I.C.C. 91 
(1979). 

The exemption will be effective on 
December 26,1984 (unless stayed 
pending reconsideration). Petitions to 
stay the effective date of the exemption 
must be filed by December 6,1984, and 
petitions for reconsideration, including 
environmental, energy, and public use 
concerns, must be filed by December 17, 
1984, with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington. DC 20423. 

A copy of any petition filed with the 
Commission must be sent to applicant's 
representatives: 

Rene ). Gunning. Suite 2204,1(X) North 

Charles Street. Baltimore. MD 21201. 
Peter J. Shudtz, P.O. Box 6419, 

Cleveland. OH 44101. 

If the notice of exemption contains 
false or misleading information, the use 
of the exemption is void ob initio. 

A notice to the parties will be issued if 
use of the exemption is conditioned 
upon environmental or public use 
conditions. 

Decided: November 19,1984. 


(Discontinuance of Senice and Trackage Rights). l 
I.C.C. 2d 55. A petition for reconsideration filed Ma> 
10.1984. requests a provision that a complaint filed 
with any United States District Court regarding 
cessation of service would preclude application of 
the exemption. The petition is being treated as a 
petition to reopen the proceeding, and in a decision 
served October 2.1984. the Commission requested 
comments on the proposal. 
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By ihe Commission. Heber P. Hardy, 
Director. Office of Proceedings, 
fames H. Bayne, 

Secretary. 

|FR Doc 84>30973 Filed I1-23-S4, 845 amj 
BtLLINQ COOe 7035-01-M 


DEPARTMENT OF JUSTICE 

Consent Decree Lodging Pursuant to 
Clean Air Act; District of Columbia 

In accordance with Department 
policy, 28 CFR 50.7. 38 FR 19029, notice 
is hereby given that a proposed consent 
decree in United States v. The District 
of Columbia (the District) Civil Action 
No. 84-3224 was lodged on October 31, 
1984, with the United States District 
Court for the District of Columbia. 

This case arises under the Clean Air 
Act wherein the United States filed the 
complaint to enjoin the District from 
operating its municipal incineration 
facility known as Solid Waste Reduction 
Center No. 1, in Northeast Washington, 
from violating the particulate matter and 
visible emission limits set in the 
District’s State Implementation Plan (the 
SIP) as set forth in 20 D.C.M.R. sections 
502 and 600. The proposed decree 
requires the District to comply with the 
SIP by (1) permanently shutting down 
two incinerators; (2) modifying and 
rehabilitating four of its existing 
incinerators; and [3] installing a visible 
emission monitoring system. The decree 
also imposes a penalty for past 
violations, stipulated penalties for future 
violations, and requires funding of an 
environmentally beneficial project. 

'fhe Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of justice. Washington. D.C. 
20530, and should refer to United States 
V. The District of Columbia, D.j. Ref. 90- 
5-2-1-602. 

The proposed decree may be 
examined at the office of Assistant 
United States Attorney Rebecca Ross, 
Esquire, 3rd and Constitution Avenue, 
NW., Room 2816, Washington. D.C. 

20001; and at the Region III Office of the 
Environmental Protection Agency, 
attention: Margaret Cardamone, F,squlre. 
6lh and Walnut Streets, Philadelphia, 
Pennsylvania 19106. A copy of the 
consent decree may be examined at the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of justice. Room 1714, 
loth Street and Pennsylvania Avenue, 
NW., Washington. D.C. 10530. A copy of 


the proposed consent decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of justice. In requesting 
a copy, include a check in the amount of 
$2.60 (^.10) per page reproduction 
charge payable to the Treasurer of the 
United States. 

F. Henry Habicht 11. 

Assistant Attorney General, Land and 
Natural Resources Division. 

(FK Doc. 84-00882Jelled 11-23-84:8.45 8m| 

BILLING COOE 4410-<n-M 


Bureau of Prisons 

Advisory Corrections Council; Meeting 

Notice is hereby given that the 
Advisory Corrections Council in 
accordance with section 10(a) (2) of the 
Federal Advisory Committee Act (Pub. 

L. 92-463: 86 Slat. 770) will meet on 
November 30,1984. at the Metropolitan 
Correctional Center, San Diego, 
California. 

The purpose of the meeting is to 
discuss the Comprehensive Crime 
Control Act of 1984 and other 
correctional issues. 

Signed at Washington. D.C., 19lh day of 
November 1984. 

Gerald Farkas, 

Acting Director. 

|FR Doc. 30833- Filed 11-23-84; 8.^ 8in| 

BILLING COOE 4410-0.S-l/ 


DEPARTMENT OF LABOR 

Office of Pension and Welfare Benefit 
Programs 

Advisory Council on Employee 
Welfare and Pension Benefit Plans; 
Further Change of Date and Place of 
Meeting 

The meeting of the Advisory Council 
on Employee Welfare and Pension 
Benefit Plans, rescheduled for December 
5.1984, a notice of which was previously 
published on page 44333 in the Federal 
Register on Tuesday, November 6.1984 
(FR Doc. 84-29126) has been changed to 
10:00 a.m., December 4,1984, in Guild 
Hall. Georgetown Marbury House, 3000 
M Street, NW., Washington, D.C. 

The purpose of the meeting is to hold 
a working session of the National 
Pension Forum of the ERISA Advisory 
Council. The National Pension Forum, 
constituted by the Secretary of Labor, is 
a bipartisan, coordinated effort between 
the Labor Department and varied 
constituencies to examine the 
Department's history and effectiveness 
in administering ERISA. The objective of 


the National Pension Forum is to draft a 
report for the Secretary of Labor 
concerning the discharge by the 
Department of Labor of its obligations 
under Title I of ERISA, together with 
suggestions for future administrative 
and legislative changes in the areas of 
regulations, enforcement, research and 
ERISA jurisprudence. 

Individuals or organizations wishing 
to submit written statements on any 
aspect of ERISA should send 50 copies 
to Edward F. Lysezek. Executive 
Secretary, ERISA Advisory Council, U S. 
Department of Labor. Room S4522, 200 
Constitution Avenue, NW.. Washington, 
D.C. 20210. Papers will be accepted and 
included in the record of the meeting if 
received on or before November 30, 

1984. 

Signed at W'ashington, D.C, this 20th day 
of November 1984. 

Robert A. G. Monks, 

Administrator, Office of Pension and Welfare 
Benefit Programs. 

|FK Ooc 84-30829 Pil«d 11-23-84: 8:45 ami 
BILUNG COOE 4910-2S-M 


NATIONAL ADVISORY COMMITTEE 
ON OCEANS AND ATMOSPHERE 

Partially Closed Meeting 

November 20.1984. 

Pursuant to section 10(a)(2] of the 
Federal Advisory Committee Act. 5 
U.S.C. App. 1 (1982), as amended, notice 
is hereby given that a portion of the 
National Advisory Committee on 
Oceans and Atmosphere (NACOA) 
meeting on December 10-12,1984, to 
take place in Washington, DC will be 
closed. The portion of the meeting to be 
closed will be the afternoon session on 
December 10.1984 and will be held at 
the Military Sealift Command. 4228 
Wisconsin Avenue, NW.. Washington, 
DC. All other sessions of the meeting 
will be held at 2001 Wisconsin Avenue, 
NW. in Rooms 416 and B-100. The 
Committee, consisting of 18 non-Federal 
members appointed by the President 
from academia, business and industry, 
public interest organizations, and State 
and local government was established 
by Congress by Pub. L 95-63, on July 5, 
1977. Its duties are to (1) undertake a 
continuing review, on a selective basis, 
of nation^ ocean policy, coastal zone 
management, and the status of the 
marine and atmospheric science and 
service programs of the United States; 
(2) advise the Secretary of Commerce 
with respect to carrying out of the 
programs administered by the National 
Oceanic and Atmospheric 
Administration; and (3) submit an 
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annual report to the President and to the 
Congress setting forth an assessment, on 
a selective basis, of the status of the 
Nation's marine and atmospheric 
activities, and submit such other reports 
as may from time to time be requested 
by the President or Congress. The 
tentative agenda is as follows: 

Monday. December 10.1984 

2001 Wisconsin Avenue. NW., Page Building 
#1. Room 416, Washington. DC 

Plenary 

9:00 a.m.-9:30 a.m. 

• Introductory Remarks 
9:30a.m.-ll:30 a.m. 

• Guest Speakers: 

|ohn H. McElroy, Assistant Administrator 
for Environmental Satellite, Data, and 
Information Service, NOAA 
Shelby G. Tilford. Director, Earth Science 
and Applications Division. NASA 

Topic: Future Satellite Plans 

A. Application to Meteorologic and Oceanic 
Research and Serv ices 

B. Data and Information Flow to Users 
11:30 a.m.-12:30 p.m. 

• NACOA Panel Structure 
12:30 p.m.-l:30 p.m.— Lunch 

Military Sealift Conmand. 4228 Wisconsin 
Avenue, NW., Washington. DC 

Panel Meetings 

2.-00 p.m.-5:30 p.m. 

• Shipbuilding 
Chairman: Don Walsh 

Closed Session 

Discussion by Department of Defense 
concerning program plans and policy 
conclusions regarding national sealift and 
shipbuilding 

2001 Wisconsin Avenue. NW.. Page Building 
#1. Rooms 416 & B-lOO, Washington. DC 
1:30 p.ra.-5:00 pjn. 

• Living Resources 

Chairman: Charles Black. Room B-lOO 
Topic: North Atlantic FlirSeal Treaty 
Speakers: None 
3:00 p.m.-5:00 p.m. 

• Exclusive E^nomic Zone 
Chairman: Lee Gerhard, Room 410 

Topic: Work Session 

Speakers: TBA 
5:30 p.m.—Recess 

Tuesday, December 11,1984 

2001 Wisconsin Avenue, NW., Page Building 
#1. Rooms 416 & B-100. Washington, DC 
8:30 a.m.-12 Noon—Plenary 
8:30 a.m.-10:30 am. 

• Presentation by Panel Chairman. North 
Atlantic Fur Seal Treaty 

10:30 a.m.-12 Noon 

• Panel Reports 

• Other Business 

12:00 Noon-1 KX) p.m.—Lunch 
1:00 p.m.-4:30 p.m.—Panel Meetings 

• Atmospheric Affairs, Chairman: S. Fred 
Singer, Room B-100 

Topic: Acid Rain 
Speakers: TBA 


• Federal/State Relations 

Chairman: John Norton Moore^ Room 416 

Topic: Coastal Zone Management 
Consistency 

Speakers: TBA 

4:30 p.m.—Adjourn Regular Meeting 

Wednesday, December 12,1984 

2001 Wisconsin Avenue, NW., Page Building 
#1. Room 416, Washington. DC 
9:00 a.m.-12:30 p.m.—Panel Meeting 

• Shipbuilding 
Chairman: Don Walsh 

Topic: Work Session 

Speakers: None 
12:30 p.m.—Adjourn 

The public is welcome to the open 
sessions and will be admitted to the 
extent that seating is available. Persons 
wishing to make formal statements 
should notify the Chairman in advance 
of the meeting. The Chairman retains 
the prerogative to place limits on the 
duration of oral statements and 
discussions. With respect to the closed 
panel session from 2:00 p.m.-5:30 p.m. on 
Monday, December 10, the Assistant 
Secretary for Administration, with the 
concurrence of the General Counsel, 
formally determined on November 16, 
1984, pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, by section 5(c) of the 
Government in the Sunshine Act, Pub. L 
94-409, that the matters to be displosed 
during this closed session should be 
exempt from the provisions of the Act 
relating to open meetings and public 
participation therein, because it will be 
considered within the purview of 5 
U.S.C. 552b(c)(l), i.e., to discuss matters 
that are authorized to be kept secret in 
the interest of national defense. 

A copy of the determination to close a 
portion of this meeting is available for 
public inspection and copying in the 
Central Reference & Records Inspection 
Facility, Room 6628, U.S. Department of 
Commerce, Washington, DC 20230, area 
code 202/377-3271. 

Additional information concerning 
this meeting may be obtained through 
the Committee's Executive Director, 
Steven N. Anastasion, whose mailing 
addrei^s is: National Advisory 
Committee on Oceans and Atmosphere, 
3300 Whitehaven Street, NW., 
Washington. DC 20235. The telephone 
number is 202/653-7818. 

Dated: November 20,1984. 

Steven N. Anastasion, 

Executive Director, 

(FR Doc. 64-<)0810 Fikd 11-23-84:8:45 «m| 

BUJJNQ CODE 3510-12-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[64-90] 

NASA Advisory Council, Space and 
Earth Science Advisory Committee; 
Meeting 

agency: National Aeronautics and 
Space Administration. 

ACTION: Notice of Meeting. 

summary: In accordance with the 
Federal Advisory Committee Act. Pub. 

L 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Space and 
Earth Science Advisory Committee, 
Planning Committee. 
date: Date and time: December 13,1984. 
8:30 a.m to 5 p.m. 

ADDRESS: Johns Hopkins University, 
Room 308 Rowland Hall, Homewood 
Campus, 34th and Charles Streets. 
Baltimore, MD 212ia 
FOR FURTHER INFORMATION CONTACT: 

Dr. H. Warren Moos, Department of 
Physics and Astronomy. Johns Hopkins 
University. 34th and Charles Streets, 
Baltimore, MD 21218, (301) 338-7337. 
SUPPLEMENTARY INFORMATION: The 
Planning Committee, chaired by the 
Space and Earth Science Advisory 
Committee Chairman. Dr. Louis 
Lanzerotti, will meet to discuss future 
activities of the Space and Earth Science 
Advisory Committee for the next 18-24 
months, including scheduling, meetings, 
etc. The meeting will be open to the 
public up to the seating capacity of the 
room (approximately 50 people 
including the Planning Committee 
members.) 

Type of meeting: Open. 

Dated: November 49,1984. 

Richard L Daniels,, 

Deputy Directqr, Logistics Management, and 
Information Programs Division, Office of 
Management. 

(FR Doc. 64-30624 Filed 11-23-84; 8:45 am| 

BlUiMQ CODE 751(M)1-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Institute of Museum Services; General 
Operating Support Program 

AGENCY: National Foundation on the 
Arts and the Humanities. 

ACTION: Grant Application Notice for 
Fiscal Year 1985 

This grant application announcement 
applies only to the General Operating 
Support Program (COS). 
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Applications are invited by the 
Institute of Museum Services (IMS) for 
General Operating Support (GOS) 
awards under 45 CFR Part 1180 for 
Fiscal Year 1985. 

Nature of Program: IMS makes 
awards under the GOS Program to 
museums to maintain, increase, or 
improve museum services. The purpose 
of these awards is to ease the financial 
burden borne by museums as a result of 
their increased use by the public and to 
help them carry out their educational 
role, as well as other functions. Section 
206 of the Museum Services Act, Title II 
of Pub. L 94-462, as amended, contains 
authority for this program. (20 U.S.C. 

965) 

Deadline Dote for Transmittal of 
Applications: An application for a new 
grant must be mailed or hand-delivered 
by January 15,1985. 

Applications Delivered by Mail: An 
application sent by mail must be 
addressed to the Institute of Museum 
Services, 1100 Pennsylvania Avenue, 
N.W.. Room 609, Washington, D.C. 

20506. 

An applicant must be prepared to 
show one of the following as proof of 
timely mailing: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other dated proof of mailing 
acceptable to the Director of IMS. 

If any application is mailed through 
the U.S. Postal Service, the Director 
does not accept either the following as 
proof of mailing: (1) A private metered 
postmark; or (2) a mail receipt that is not 
date-cancelled by the U.S. Postal 
Service. 

Applications Delivered by Hand: An 
application that is hand-delivered must 
be taken to the Institute of Museum 
Services, Old Post Office Building, IICX) 
Pennsylvania Avenue, NW., Room 609, 
Washington. D.C. 20506. 

IMS will accept a hand-delivered 
application between 9:00 a.m. and 4:30 
p.m. (Wa.shington. D.C. time) daily, 
except Saturdays, Sundays, and Federal 
holidays. 

An application that is hand-delivered 
will not be accepted after 4:30 p.m. on 
the deadline date. 

Program Information: Program 
information is contained in the 
following: final regulations published on 
June 17,1983 in Federal Re^ster Vol. 48, 
No. 118, pages 27727-27734; amendments 
published on April 10,1984 Federal 
Register Vol. 49, No. 70., pages 14108- 
“14111 and on June 15,1984 Federal 


Register Vol. 49, No. 117, pages 24731- 
24733; notice of proposed rulemaking 
published on October 5.1984 Federal 
Register Vol. 49, No. 195, pages 39346- 
39349; and in the application forms and 
accompanying instructions in the 
Application Package. See paragraph on 
Application Form, 

Available Funds: An appropriation for 
the Institute of Museum Services for 
Fiscal Year 1985 is contained in the FY 
1985 Continuing Resolution, Pub. L 98- 
473, Department of the Interior and 
Related Agencies. This Act appropriates 
$21,560,000 for the IMS for Fiscal Year 
1985, $16,623,000 of which is expected to 
be available for GOS grants. 

It is anticipated that no museum will 
receive more than $75,000 under the Act 
for Fiscal Year 1985 and that most 
museums which are funded will receive 
a smaller amount. (45 CFR 1180.9). In 
addition, IMS normally does not make 
grants for more than 10 percent of a 
museum's most recently completed 
fiscal year’s actual non-federal 
operating income. (See 45 CFR 
1180.16(b)). 

Application Forms: IMS is mailing 
application forms and program 
information in an Application Packet to 
museums and other institutions on its 
mailing list. Applicants may obtain 
Application Packets by writing to the 
Institute of Museum Services, 1100 
Pennsylvania Avenue. NW., Room 609, 
Washington. D.C. 20506. 

Applicable Regulations: Final 
regulations for the General Operating 
Support grant program were published 
in the Federal Register on June 17,1983 
FR Vol. 48. No. 118., pages 27727-27734. 
Amendments to these regulations were 
published in the Federal Register on 
April 10,1984 FR Vol. 49, No. 70.. pages 
14108-14111 and on June 15,1984 FR 
Vol. 49. No. 117 pages 24731-24733. The 
National Museum Services Board has 
approved the issuance of proposed 
amendments to regulations published in 
the Federal Register on Oct. 5.1984 FR 
Vol. 49. No. 195 pages 39346-39349. 
These proposed amendments are 
expected to apply to the Fiscal Year 
1985 GOS competition. 

The regulations as amended 
implement the Museum Service Act. The 
amendments make technical and other 
changes in the eligibility conditions and 
other terms for the administration of the 
General Operating Support and Museum 
Assessment programs for museums and 
remove unneeded provisions. As 
revised, the regulations published on 
June 17,1983 will apply to the award of 
grants for Fiscal Year 1985. 

FOR FURTHER INFORMATION CONTACT: 
Kristine Ramaekers, Program Officer. 
Institute of Museums Services, 1100 


Pennsylvania Avenue. NW., Room 609, 
Washington, D.C. 20506. Telephone: 
(202) 786-0539, 

(Catalog of Federal Domestic Assistance No. 
45.301 Institute of Museum Services) 

Dated: November 16,1984. 

Susan E. Phillips, 

Director, Institute of Museum Services. 

IFR Doc. 84-30842 Filed 11-23-84:8:45 am| 

BILLING CODE 7036-01-M 


NUCLEAR REGULATORY 
COMMISSION 

[Docket Nos. 50-295 and 50-304] 

Commonwealth Edison Co.; 
Withdrawal of Application for 
Amendments to Facility Operating 
Licenses 

The United States Nuclear Regulatory 
Commission (the Commission) has 
granted the request of Commonwealth 
Edison Company (the licensee) to 
withdraw its January 27,1977 
application of the Zion Nuclear Power 
Sation, Unit Nos. 1 and 2. located in 
Zion, Illinois. The proposed 
amendments would have revised the 
provisions in the Technical 
Specifications for the Zion Station to 
permit operation of the Zion Units with 
three reactor coolant loops. The 
Commission issued a Notice of 
Consideration of Issuance of the 
Amendments in the Federal Register on 
October 3.1983 (48 FR 45163). By letter 
dated October 24,1984, the licensee 
requested, pursuant to 10 CFR 2.107, 
permission to withdraw its application 
for the proposed amendments. The 
Commission has considered the 
licensee’s October 24,1984 request and 
has determined that permission to 
withdraw the January 27.1977 
application for amendments should be 
granted. 

For further details with respect to this 
action, see (1) the application for 
amendments dated January 27,1977; (2) 
the licensee’s letter dated October 24, 
1984, withdrawing the application for 
license amendments; and (3) our letter 
dated November 15.1984. All of the 
above documents are available for 
public inspection at the Commission’s 
Public Document Room, 1717 H Street, 
NW., Washington, D.C. and at the Zion- 
Benton Public Library District. 2600 
Emmans Avenue, Zion, Illinois 60099. 

Daniel G. McDonald, 

Acting Chief, Operating Reactors Branch No 
1, Division of Licensing. 

|FR Doc. 64-30912 Filed 11-23-84:8:45 «m| 

BILUNG CODE 759(M)1-M 
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[Docket No. 50-213] 

Connecticut Yankee Atomic Power 
Co., (Haddam Neck Plant); Exemption 

I 

The Connecticut Yankee Atomic 
Power Company (the licensee) is the 
holder of Facility 0]>erating License No. 
DPR-61 which authorizes operation of 
the Haddem Neck Plant. The license 
provides, among other things, that it is 
subject to all rules, regulations and 
Orders of the Commission now or 
hereafter in effect. 

The facility consists of one 
pressurized water reactor at the 
licensee's site located in Middlesex 
County. Connecticut. 

II 

On November 19.1980, the 
Commission published a revised 10 CFR 
50.48 and a new Appendix R to 10 CFR 
Part 50 regarding fire protection features 
of nuclear power plants (45 FR 76602). 
The revised 5 50.48 and Appendix R 
became effective on February 17.1981. 
Section III of Appendix R contains 
fifteen subsections, lettered A through 
O, each of which specifies requirements 
for a particular aspect of the fire 
protection features at a nuclear power 
plant. One of these fifteen subsections. 
III.G., is the subject of this exemption 
request. Specifically, Subsection ni.C.2 
requires that one train of cables and 
equipment necessary to achieve and 
maintain safe shutdown be maintained 
free of fire damage by one of the 
following means: 

a. Separation of cables and equipment 
and associated non-safety circuits of 
redundant trains by a fire barrier having 
a 3-hour rating. Structural steel forming 
a part of or supporting such fire barriers 
shall be protected to provide fire 
resistance equivalent to that required of 
the barrier; 

b. Separation of cables and equipment 
and associated non-safety circuits or 
redundant trains by a horizontal 
distance of more than 20 feet with no 
intervening combustibles of fire hazards. 
In addition, fire detectors and an 
automatic fire suppression system shall 
be installed in the fire area; or 

c. Enclosure of cables and equipment 
and associated non-safety circuits of 
one redundant train in a fire barrier 
having a 1-hour rating. In addition, fire 
detectors and an automatic fire 
suppression system shall be installed in 
the fire area. 

III 

By letters dated March 1. July 16, and 
December 15.1982 as supplemented by 
letters dated January 31. March 30, April 


22, November 4. December 7 and 
December 21.1983. the licensee 
requested exemptions from the 
requirements of Section IILG of 
Appendix R. to the extent that it 
requires physical separation and/or fire 
protection systems to protect redundant 
trains of safe shutdown related cable 
and equipment. The acceptability of the 
exemption requests for each of the eight 
fire areas is addressed below. More 
details are contained in the NRC staffs 
related Safety Evaluation dated 
November 14,1984. which is included 
herein by reference. This Safety 
Evaluation and the above referenced 
submittals by the licensee are available 
for public inspection at the 
Commission's Public Document Room 
1717 H Street. NW., Washington, D.G 
20555. and at the Russell Library, 123 
Broad Street, Middletown. Connecticut 
06457. 

Service Building Control Room (Fire 
Zone One S-1) 

The control room is not in compliance 
with Section 1ILG.2 because of the 
absence of a complete fixed fire 
suppression system and the lack of 
adequate physical separation between 
redundant shutdown divisions. It is not 
in compliance with III.G.3 because of the 
absence of an alternate shutdown 
capability that is physically and 
electrically independent of the control 
room. 

We had several concerns with the 
level of fire safety in the control room. 
These concerns are: 

1. A fire outside the control room may 
result in damage to safe shutdown 
systems inside the room: 

2. A fire inside the control room, but 
located away from the main and 
auxiliary control panels, may cause 
damage to safe shutdown systems in 
those panels; 

3. A fire near or within the main or 
auxiliary control panels could damage 
redundant shutdown systems before 
being extinguished: and 

4. A fire located anywhere in the 
control room could generate products of 
combustion in such quantities as to 
advesely affect habitability to a 
significant degree. 

The control room is completely 
enclosed by reinforced conceret 
shielding walls. All openings are 
protected by fire rated doors, dampers 
or penetration seals. Also, in all other 
plant locations, redundant safe 
shutdown divisions are separated and 
protected so that one division will 
remain free of fire damage. We therefore 
have reasonable assurance that a fire 
that occurs outside of the control room 
will affect only one shutdown division 


within the control room, and because 
the control room is a separate fire area 
from the rest of the plant, a fire that 
occurs anywhere else in the plant will 
not endanger control room operators. 

The fire hazard within the control 
room is low. In-situ combustible 
materials consist mainly of paper and 
plastics. Additional combustibles 
include cable insulation within the 
control panels and small quantities of 
anticipated transient combustibles. The 
quantity, nature and distribution of the 
in-situ combustibles is such that if a fire 
were to occur, it would not propagate 
quickly or extend over a large area of 
the control room. The hazards 
associated with transient combustible 
materials will be further mitigated to a 
limited extend by the shift inspections 
and the licensee's administrative 
controls. While these measures by 
themselves are not enough to ensure 
that additional accumulations of 
combustible materials will not occur, 
they will reduce the probability of 
having transient combustibles 
accumulate. Because the control room is 
continuously manned and because a fire 
detection system is present in the areas 
outside of the normal line of sight of the 
operators, we expect that any fire would 
be detected in its incipient stages. This 
early fire warning capability, coupled 
with the portable fire fighting equipment 
in the room, provides us with reasonable 
assurance that a fire will be discovered 
and suppressed before reaching a 
significant magnitude. 

We conclude that a fire located away 
from the control panels will not pose a 
direct threat to safe shutdown systems 
in the panels. 

Because of the limited spatial 
separation between redundant 
shutdown divisions in either the 
auxiliary panels or the main control 
console, a fire at or within the panels 
has the potential for damaging both 
divisions. Protection against this threat 
will be achieved by the installation of 
ramps around these control panels, 
which will channel any flammable 
liquids away from them, and floor seals. 
These measures, plus the previously 
mentioned administrative controls and 
the need to keep the space around the 
panels free of obstruction for operator 
access, will help preclude accumulations 
of combustibles to a significant degree. 

If a fire should occur at, near, or 
within the panels, it is possible that the 
fire or fire suppression activities, such 
as the discharge of a portable fire 
extinguisher, may cause a loss of 
function of a portion of the main control 
board or auxiliary control panels. If such 
a consequence resulted, safe shutdown 
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conditions could still be achieved and 
maintained via the alternate shutdown 
capability described in our November 
14,1984 Safety Evaluation. 

Within the main control board, the 
licensee has committed to provide an 
automatic halon fire suppression 
system. The suppression system also 
has the capability for manual activation 
if the operators become aware of a fire 
before automatic actuation. Based on 
the above evaluation, we conclude that 
any potential fire that occurs within the 
main control board will be rapidly 
detected and either automatically or 
manually suppressed before serious 
damage occurs. 

Local fire damage to the panels is also 
possible. It is our opinion that, because 
of the limited nature of the fire hazards 
and the level of fire protection in the 
control room, the maximum level of 
damage that we would expect to occur 
is the complete loss of two adjacent 
panels in the main control console or 
one enclosed auxiliary control panel. 

The licensee has demonstrated that safe 
shutdown can be achieved if a fire 
caused a loss of function to the entire 
main control console or the entire ten- 
panel auxiliary control boards. We find 
this acceptable. 

Our remaining concern is on the 
effects of a fire on control room 
habitability. Because the achievement of 
safe shutdown after a fire in the control 
room is dependent on some undamaged 
safe shutdown systems in the room, fire 
effects have to be limited so that safe 
shutdown can be achieved and 
maintained if control room evacuation 
becomes necessary for a period of time. 

Because of the limited fire hazards in 
the control room, the existing fire 
protection and the added fire protection 
proposed by the licensee, including an 
automatic fire suppression system in the 
main control console, the effects of a fire 
in the control room would not be serious 
enough to cause long term evacuation. It 
is our judgment that control room 
habitability would be reestablished 
within one hour after evacuation 
became necessary, with reliance upon 
the manual smoke removal system, 
portable exhaust fans, and self- 
contained breathing apparatus. As 
described in the November 14,1984 
Safety Evaluation, the licensee has 
demonstrated that safe shutdown can be 
achieved and maintained if either the 
control room remained habitable during 
a fire or if evacuation became necessary 
for at least one hour. We therefore have 
reasonable assurance that under all 
credible fire scenarios for the control 
room, the capability to achieve and 
maintain safe shutdown conditions will 
not be lost. 


Based on the above evaluation, we 
conclude that the existing fire protection 
with the proposed modifications will 
provide the level of fire protection 
required by Section III.G. Additional 
modifications would not significantly 
increase fire safety of the plant 
Therefore, the staff has determined that 
an exemption from Section II1.G.2 and 
III.G.3 of Appendix R to 10 CFR Part 50. 
for the control room should be granted. 

Service Building Switchgear Room (Fire 
Area S-8) 

The technical requirements of Section 
lll.G to the extent that it requires 20 feet 
separation between redundant trains of 
safe shutdown equipment without 
intervening combustible materials are 
not met because of the presence of 
metal clad switchgear and control 
cabinets, and non-safety related cabling 
which is located between redundant 
safety divisions. There are two concerns 
within this area: (1) Safe shutdown 
equipment located on the floor, and (2) 
safe shutdown cabling located at 
various heights above the floor. The fire 
exposure threat to both the cabling and 
equipment is represented by the metal 
enclosed switchgear and control 
cabinets and the overhead cable tray 
and conduit system. The combustible 
material associated with the switchgear 
and cabinets, which would contribute to 
a potential fire, are insignificant. The 
cabling has been coated with a fire 
retardant. The fire retardant is not 
considered as a fire barrier, but it does 
reduce the ease of ignition of the 
insulation and will retard both the rate 
of burning and the rate at which fuel is 
contributed by the insulation. 

A fire, if one should occur in this 
room, would be slow in developing by 
virture of th elimited amount, isolated 
location, and reduced flammability of 
the combustible material in the area. 

The presence of a smoke detection 
system will provide reasonable 
assurance of early fire awareness and 
response by operating technicians and 
fire brigade members. This, considered 
in association wilh the automatic fire 
suppression system and the physical 
separation and protection of the safe 
shutdown components, achieves a 
sufficient level of defense-in-depth. We 
agree with the licensee that the 
proposed modifications, along with the 
existing area-wide fire detection and 
suppression systems, are fufficient to 
provide a level of protection equivalent 
to Section 11I.G.2 of Appendix R. with 
exception of the presence of intervening 
combustible materials. 

It is our judgment, based on 
assessment of the proposed 
modifications: the location of redundant 


shutdown systems; our collective 
knowledge and experience of fires 
involving electrical equipment; the 
presence of an early fire warning 
detection system; the presence of an 
automatic fire suppression system and 
other fire protection features of the 
plant; that the fire exposure hazard 
represented by the previously Identified 
combustible materials is not significant. 

Based on our evaluation, we conclude 
that the existing system with the 
licensee’s proposed modification will 
provide reasonable assurance that one 
safe shutdown division will be free of 
fire damage and will achieve an 
acceptable level of fire proteciton 
equivalent to that provided by Section 
II1.G.2. Therefore, the licensee’s request 
for exemption for the Building 
Switchgear Room should be granted. 

Primary Plant Containment Cable Vault 
(Fire Area R-1) 

The technical requirements of Section 
III.G.2 are not met because redundant 
cabling for safe shutdown is separated 
by less than twenty feet. However, the 
requirements of Appendix R represent 
an aggregate, comprising active and 
passive components. In this area, the 
licensee has provided sufficient active 
protection in the form of a complete 
smoke detection system and an 
automatic fire suppression system. 
Passive protection is achieved by 
physical separation of the redundant 
instrumentation cabling by locating 
them on opposite sides of the cable 
vault and enclosing them in conduit The 
remaining shutdown cabling will be 
separated from their redundant 
counterparts by a complete one-hour fire 
rated barrier that conforms with the 
technical requirements of Section 
in.G.2.c of Appendix R. The cabling has 
been coated with a fire retardant which 
reduces the ease of ignition of the 
insulation and retards both the rate of 
burning and the rate at which fuel would 
be contributed to a potential fire. In 
addition, because the combustible 
cabling is located above the safety 
related conduit system, and the ceiling 
is high in relation to the conduit system, 
a hot gas layer resulting from a 
potentially unsuppressed cable fire 
should not affect the redundant 
shutdown cables in the conduit system. 
Therefore, the cat)Iing in this area does 
not represent a significant fire exposure 
and the existing active and passive fire 
protection features provide adequate 
defense-in-depth. 

Although the non-safety-related 
cabling is combustible, it does not 
represent a significant fire exposure to 
both shutdown divisions because of the 
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physical separation and protection of 
the shutdown cabling as described 
above. 

Based on our evaluation, we conclude 
that the existing fire protection with 
proposed modifications will provide 
reasonable assurance that one safe 
shutdown division will be free of fire 
damage and will achieve an acceptable 
level of fire protection equivalent to that 
provided by Section 1I1.G.2. Therefore, 
the licensee's request for exemption for 
fire area R-1 should be granted. 

Primary Plant Auxiliary Feedwater 
Pump Room (Fire Area R-5) 

The technical requirements of Section 
1II.G.2 are not met because of the 
absence of a complete fire suppression 
system. 

The fire protection requirements of 
Appendix R represent an aggregate, 
comprising active and passive 
components designed to assure that a 
capability exists, after a fire, to safely 
shutdown the plant. Active protection 
will be provided in the form of a 
complete area wide fire detection 
system. This will provide reasonable 
assurance of early fire awareness and 
response by the fire brigade members. 
Passive protection will be provided in 
the form of 21 feet separation between 
pumps. Because of the separation and 
the limited amount of combustibles in 
the area, an automatic fire suppression 
system is not necessary to preclude 
damage to the redundant pump and its 
related components. These 
considerations, together with the 
additional margin of safety provided by 
the availability of a third pump under 
limited circumstances, give us 
reasonable assurance that safe 
shutdown can be achieved. 

Based on our evaluation, we conclude 
that the existing fire protection, together 
with the proposed modifications, will 
provide an acceptable level of fire 
protection equivalent to that provided 
by the technical requirements of Section 
1I1.G.2. Therefore, the licensee's request 
for exemption for the Primary Plant 
Auxiliary Feedwater Pump Room should 
be granted. 

Screenwell Pumphouse Pump Motor 
Room (Fire Area p1/p2) 

The technical requirements of Section 
11I.G.2 are not met because of the 
absence of a ccrmplete fire suppression 
system, the lack of adequate physical 
separation between the service water 
pumps and the lack of alternate 
shutdown capability independent of the 
area. Because the service water pumps 
are located in a single fire area, we were 
concerned that they might all be 
vulnerable to damage from an exposure 


fire of significant magnitude within the 
room. 

On the lower level of the Screenwell 
Pumphouse Pump Motor Room, the only 
potentially vulnerable shutdown 
components are the power cables for the 
service water pumps. Cable runs for 
pumps A&D will be completely enclosed 
in a one-hour fire rated barrier. 

The amount of combustible material 
on this level is negligible. Because of 
this, any potential fire would not be of 
significant magnitude or duration. 
Because of the early fire warning 
capability in the area and the 
anticipated time delay associated with 
the arrival of the fire brigade, it is our 
judgment that complete fire 
extinguishment would occur within a 
half hour. Therefore, the one hour fire 
barrier around the cables would provide 
sufficient passive protection until the 
fire was extinguished by the plant fire 
brigade. 

On the upper level, the only 
vulnerable shutdown systems are the 
four service water pumps and short 
lengths of related power cable. The fire 
hazard is represented by the ignition of 
transient combustibles and a fire 
involving diesel fuel from the diesel 
powered fire pump. The fire pump is 
completely protected by an automatic 
fire suppression system. The area 
around the pump is provided with a one 
foot high dike and a separate drainage 
system to confine and channel spilled 
diesel fuel away from the service water 
pumps. The diesel fuel storage tank is 
located within a different fire area. 
Therefore, a fire in the diesel fuel 
storage tanks room will not affect the 
service water pumps. We find this 
protection acceptable. 

Protection against a potential fire 
involving transient combustibles is 
provided in the form of a curb/dike so 
located as to separate service water 
pumps A&B from pumps C&D. In 
addition, the licensee proposes to install 
an automatic "water-curtain" fire 
suppression system around the four 
pumps and between pumps A/B and C/ 
CD Upon activation, water will be 
discharged in a "curtain" pattern so that 
the effects of an exposure fire will not 
damage the pumps. 

The curb/dike and fire suppression 
system combination will also provide 
reasonable assurance that if a fire 
occurred at one of the service water 
pumps, at least two pumps would 
remain undamaged. 

Based on the above evaluation, we 
conclude that the existing fire protection 
with the proposed modifications will 
provide an acceptable level of fire 
protection equivalent to that provided 
by the technical requirements of Section 


III.G.2. Therefore, the licensee’s request 
for exemption from Section 111.G.2 of 
Appendix R to 10 CFR Part 50 for the 
Screenwell Pumphouse Pump Motor 
Room should be granted. 

Serv'ice Water Pump Cable Duct Bank 

The underground configuration of 
service water pump cables will provide 
reasonable assurance that at least one 
division will be free of fire damage and 
available for safe shutdown. Except at 
the manhole, a fire would not originate 
and propagate so as to simultaneously 
affect the cables in all four underground 
conduits. 

The realistic fire scenario that could 
be postulated to occur at the manhole is 
a flammable liquid spill with ignition. 
The licensee's proposal to enclose one 
set of redundant cables in a one-hour 
fire rated barrier represents an 
acceptable level of fire protection to 
assure that the protected cable is free of 
damage until the arrival of the fire 
brigade or until the fire bums itself out. 
Because of the limited access to the 
manhole and the limited amount of 
combustible materials within it, the 
installation of a fire detection and 
suppression system would not 
significantly enhance the level of fire 
safety beyond that achieved by the 
licensee’s proposed alternate protection. 

Based on our evaluation, we conclude 
that the existing fire protection with 
proposed modifications will provide a 
level of fire protection equivalent to that 
provided by the technical requirements 
of Section I1I.G.2. Therefore, the 
licensee's request for exemption for the 
Service water Pump Cable Duct Bank 
should be granted. 

Charging Pump Pits (Fire Areas A3/A4) 

The technical requirements of Section 
I11.G.2 are not met in these areas 
because the three-hour fire rated wall 
does not completely separate the 
redundant charging pumps. 

The fire load in the charging pump pits 
and the adjoining corridor area is low. 
This means that if a fire should occur, 
we would not expect it to propagate to 
any significant degree. Fire damage 
caused by convective and radiant heat 
would therefore be insignificant. 

The wall separating the two charging 
pumps extends from floor to ceiling and 
is shaped like a "T." Therefore, most 
damaging effects from a fire would tend 
to be channeled away from the openings 
of either charging pump pit. 

Because of the smoke detection 
system in the area, a fire would be 
discovered early, assuring the timely 
arrival of the plant fire brigade. 

Although some time delay is expected 
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before eventual fire extinguishment, we 
have reasonable assurance that the 
existing fire wall will prevent at least 
one charging pump and its related cable 
from sustaining any fire damage. 

Based on our evaluation, we conclude 
that the licensee's existing fire 
protection with proposed modifications 
will achieve a level of fire protection 
equivalent to that provided by the 
technical requirements of Section 1I1.G.2. 
Therefore, the licensee's request for 
exemption for the charging pump pits 
should be granted. 

RHR Pump and Heat Exchanger Area 
(Fire Areas A-14/A-15/A-ie/A-19) 

The technical requirements of Section 
I11.G.2 are not met in these areas 
because the three-hour fire rated wall 
does not completely separate the 
redundant shutdown components. 

The in-situ fire load is negligible and 
because of the limited accessibility to 
the area, we would not expect any 
significant quantities of transient 
combustibles to accumulate in these 
areas. Any postulated fire would not 
therefore, propagate to any significant 
degree. Because of the large floor-to- 
ceiling distance, heat and smoke would 
rise into the ceiling area which would 
act as a heat sink. Therefore, the 
damaging effects of convective heat 
from a 6re would be dissipated in the 
ceiling area. The existing reinforced 
concrete walls between the components 
would effectively prevent any heat 
caused by a fire near one component 
from damaging components that are 
located on the other side of the wall. 

Because of the smoke detection 
system in the areas, any fire would be 
discovered rapidly. This would assure 
the timely response of the plant fire 
brigade. Although some time delay is 
expected before eventual fire 
extinguishment, we have reasonable 
assurance that the existing fire wall will 
prevent components from at least one 
shutdown division from sustaining any 
fire damage. 

Based on our evaluation, we conclude 
that the licensee's existing fire 
protection with proposed modifications 
will achieve an acceptable level of fire 
protection equivalent to that provided 
by the technical requirements of Section 

III. G.2. Therefore, the licensee's request 
for exemption for the RHR Pumps and 
Heat Exchangers Area should be 
granted. 

IV. 

Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12, an exemption is authorized by law 
and will not endanger life or property or 
common defense and security and is 


otherwise in the public interest and 
hereby grants an exemption from the 
requirements of Subsection 1I1.G.2 of 
Appendix R to 10 CFT^ Part 50 to the 
extent discussed in Section 111 above. 

Pursuant to 10 CFR 51.32 the 
Commission has determined that the 
granting of this Exemption will not 
result in any significant environmental 
impact (49 FR 41125, October 19.1984). 

This exemption is effective upon 
issuance. 

Dated at Bethesda. Maryland this 14th day 
of November 1984. 

For the Nuclear Regulatory Commission. 
Darrell G. Eisenhut, 

Director, Division of Licensing, Office of 
Nuclear Reactor Regulation. 

(FR Doc. 84-^0013 Filed n-23-«4; &45 »m\ 
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IDocket Nos. 50-498 OL; 50-499 OL] 

Houston Lighting & Power Company, 
et at., (South Texas Project, Units 1 
and 2); Oral Argument 

Notice is hereby given that, in 
accordance with the Appeal Board's 
order of November 13,1984, oral 
argument on the pending appeal of the 
Citizens Concerned About Nuclear 
Power. Inc. (CCANP) will be held at 9:30 
Q,m, on Thursday, December 13,1984, in 
the NRC Public Hearing Room, Fifth 
Floor, East-West Towers Building, 4350 
East-West Highway, Bethesda, 
Maryland. 

For the Appeal board. 

Dated: November 19.1984. 

C lean Shoemaker, 

Secretary to the Appeal Board. 

(PR Doc. 84^30814 Filed tl-Zd-M; 8:45 mm\ 
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[Dockst No. 50-283] 

Northern States Power Co., (Monticello 
Nuclear Generating Plant); Exemption 

I 


The Northern States Power Company 
(NSP/licensee) is the holder of Facility 
Operating License No. DPR-22 (the 
license] which authorizes operation of 
the Monticello Nuclear Generating 
Plant, located in Wright County, 
Minnesota, at steady state reactor core 
power levels not in excess of 1670 
megawatts thermal. The license 
provides, among other things, that it is 
subject to all rules, regulations and 
Orders of the Commission now or 
hereafter in effect. 


II 

On July 11.1983, the Commission 
published a revised Section 10 CFR 50.54 
regarding shift staffing requirements for 
nuclear power plants. The revised 
§ 50.54 became effective on January 1. 
1984. In accordance with § 50.54(m)(3) of 
the Commisison's regulations, the NRC 
staff, by letter dated December 30,1983, 
approved for the Monticello plant the 
extension of thq effective date of the 
rule from January 1,1984 to February 1. 
1984 when the plant began an extended 
outage. 

Section 50.54(m)(2)(iii) of the revised 
rule requires that: 

When a nuclear power unit is in an 
operational mode other than cold shutdown 
or refueling, as defined by the unit's technical 
specifications, each licensee shall have a 
person holding a senior operator license for 
the nuclear power unit in the control room at 
all times. 

In a letter dated September 29,1963. 
and supplemented by letter dated March 
23.1984, Northern Stales Power 
Company described its plans for 
modifying the shift supervisor's office at 
the Monticello plant, and requested that 
the office be considered as part of the 
control room for the purpose of meeting 
the requirements of the new shift 
staffing rule. The proposed 
modifications to the office are to be 
accomplished during the present 
extended outage. We are treating this 
matter as an exemption request from the 
licensee. 

III 

The shift supervisor's office is located 
immediately adjacent to the control 
room, but outside the previously defined 
control room boundary. Access to the 
control room from the supervisor's office 
is through a security door equipped with 
a card reader lock. A key to the door is 
immediately available to the shift 
supervisor in the event of failure of the 
card reader. As part of the proposed 
modification, the licensee plans to 
install card reader locks on the other 
doors to the shift supervisor's office 
such that access to the ofice can be 
controlled. 

An intercom system exists between 
the main control room and the shift 
supervisor's office and there are normal 
telephone communications between the 
two areas. In addition, the licensee 
plans to provide the following in the 
shift supervisor's office to enhance the 
information available in that area: 

a. A computer alarm cathode ray tube 
(CRT) which displays numerous plant 
alarm conditions. 











46520 


Federal Register / Vol. 49» No. 228 / Monday, November 26. 1984 / Notices 


b. A computer parameter display CRT 
which normally displays such items as 
power level, reactor pressure and 
generator output. 

c. A camera in the main control room 
connected to a CRT in the shift 
supervisor’s office, which displays a 
panoramic view of the main control 
panels. 

d. Recorders for reactor pressure, 
reactor water level, reactor power, and 
drywell pressure. 

e. An annuniciator panel to 
specifically annunciate reactor level 
(outside normal limits), reactor pressure 
(outside normal limits), reactor scram, 
and drywell pressure (outside normal 
limits). 

f. A common annunciator to 
annunciate all front panel alarms. 

We have evaluated the modifications 
described by the licensee and we agree 
that, with these modifeations, the shift 
supervisor’s office is adequate to satisfy 
the underlying purpose of the rule. We 
do, however, require that the key to the 
security door between the shift 
supervisor’s office and the control room 
be kept immediately available in the 
office in the event of failure of the card 
reader. 

We had some concern regarding the 
licensee’s intended use of the Senior 
Reactor Operator (SRO) in the control 
room. The intent of the rule is that, while 
the SRO may move about the control 
room area, most of his time should be 
spent in that portion of the control room 
where there is direct and prompt access 
to information on current plant 
conditions and where the operator at the 
controls can be supervised. It can be 
inferred from the licensee’s September 
29,1983 letter that the SRO would be 
spending most of his time in the shift 
supervisor’s office rather than in the 
control room. This would be contrary to 
the intent of the rule and, hence, 
unacceptable. We also had questions 
regarding the circumstances under 
which the SRO assigned to the control 
room area would move to the control 
panel and whether the shift supervisor's 
office is located within the controlled 
ventilation boundary. We discussed 
these matters with representatives of 
the licensee and. on March 23,1984, the 
licensee submitted a letter containing 
additional information related to this 
request. 

The March 23.1984 letter staled that 
the shift supervisor's office is within 
that portion of the administration 
building that is served by the emergency 
filtration treatment system. Normal 
ventilation to this area is interrupted 
upon detection of high radiation levels 
or toxic gases at the ventiliation intake 
and the area is pressurized by the 


emergency filtration trains to prevent 
infiltration of radioactive material. 

The March 23,1984 letter also pointed 
out that annunciation of the front panel 
alarms will provide early warning of 
impending problems to the shift 
supervisor’s office. Upon receipt of an 
alarm, the shift supervisor will have 
sufficient CFT and recorded displays to 
assess whether or not his presence is 
required in the control room. In addition, 
he will respond to the control room if 
requested by the control room operator 
and he will proceed immediately to the 
control room upon receipt of any of the 
following: 

a. Reactor level (outside normal 
limits) 

b. Reactor pressure (outside normal 
limits) 

c. Reactor scram 

d. Drywell pressure (outside normal 
limits) 

The March 23,1984 letter committed 
that an SRO will be present in the 
control room or in the shift supervisor’s 
office at all times during plant operation. 
Further, an SRO will actually be in the 
control room more than 50% of the time. 
Thus, the SRO will be spending most of 
his time in the control room where there 
is direct and prompt access to 
information on current plant conditions 
and where he can supervise the operator 
at the controls. 

We have evaluated the information 
furnished by the licensee and we 
conclude that, subject tq the condition 
that the key to the security door 
between the shift supervisor’s office and 
the control room be kept immediately 
available in the office, and further 
subject to the satisfactory installation of 
the instrumentation and other 
equipment noted in this evaluation, the 
planned modifications to the shift 
supervisor’s office and the plans for 
control of SRO in the control room are 
sufficient to meet the intent of the rule. 
They are, therefore, acceptable. 

We require, however, that the 
licensee’s administrative procedures 
include requirements that: 

• The SRO spend at least some 
minimum time each hour in the control 
panel area so as to maintain a 
continuing awareness of plant status. 

• The SRO must be present in the 
control panel area during initial startup 
and approach to power, recovery from 
an unplanned or unscheduled shutdown, 
or significant reduciton in power, and 
immediately following notification of an 
unplanned plant transient. 

• The SRO must be present in the 
control panel area at all times during a 
declared plant emergency. 

We do, however, want to better 
understand how this arrangement will 


work in practice. We, therefore, require 
that the licensee submit a report at the 
end of one year of operation (following 
restart from the refueling outage) which 
provides an evaluation of operations 
using the shift supervisor's office as a 
part of the control room. The report 
should include data on such matters as: 

• The approximate response time of 
the SRO from the office to the panel 
area. 

• The number of times SRO 
assistance in the panel area was 
requested by a control operator. 

• The number of times the SRO 
proceeded to the panel area on his own 
initiative in response to alarms received 
in the shift supervisor’s, office. 

• For each plant emergency or 
significant off-normal event, describe 
the location in the plant and the ongoing 
activities of both the Shift Supervisor 
and the other senior reactor operator at 
the onset of the emergency or off-normal 
event, and the immediate response 
actions of each. 

• The percentage of time actually 
spent in the panel area by an SRO. 

• Such other matters as the licensee 
deems relevant and of interest. 

IV 

Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12, an exemption is authorized by law 
and will not endanger life or property or 
the common defense and security and is 
otherwise in the public interest, and 
hereby granted the following 
exemptions with respect to the 
requirements of § 50.54 of 10 CFR Part 
50: 

The shift supervisor’s office shall be 
considered to be part of the control 
room at the Monticello Nuclear 
Generating Plant for purposes of 
meeting the requirements of 10 CFR 
50.54(m)(2)(i!i). Provided the following 
conditions are met: 

1. The key to the security door 
between the shift supervisor’s office and 
the control room must be Immediately 
available in the shift supervisor’s office, 
and 

2. The licensee must submit a report to 
the NRC one year after resuming 
operation from the present outage 
providing information described in 
Section 111 of this report. 

Pursuant to 10 CFR 51.32, the 
Commission has determined that the 
Issuance of the exemption will have no 
significant impact on the environment 
(49 FR 45085). 

Dated at Bethesda, Maryland this 14th day 
of November. 1984. 
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For the Nuclear Regulatory Commisison. 
Frank |. Miraglia. 

Acting Director, Division of Licensing, Office 
of Nuclear Reactor Regulation. 

|FR Ooc. a«-a0815 Filed 11-2^-64: &45 am) 

BiaiNQ CODE 7590-01-M 


(Docket No. 50-87] 

Westinghouse Electric Corp., Nuclear 
Training Reactor, Finding of No 
Significant Environmental Impact 
Regarding Proposed Amendment to 
Facility Operating License No. R-119 

The Nuclear Regulatory Commission 
(the Commission] is considering 
issuance of an amendment to Facility 
Operating License No. R-119 for the 
Westinghouse Electric Corporation 
Nuclear Training Reactor located in 
Zion, Illinois. 

The amendnjent will renew the 
operating license until January 28. 2002, 
in accordance with the licensee’s 
application dated December 18,1981, as 
supplemented. Opportunity for hearing 
was afforded by the Notice of Proposed 
Renewal of Facility License published in 
the Federal Register on January 29,1982, 
at 47 FR 4372. 

Continued operation of the reactor 
will not require alteration of buildings or 
structures, will not lead to changes in 
effluents released from the facility to the 
environment, will not increase the 
probability or consequences of 
accidents, and will not involve any 
unresolved issues concerning alternative 
uses of available resources. Based on 
the foregoing and on the Environmental 
Assessment, dated November 1,1984 the 
Commission concludes that renewal of 
the license will not result in any 
significant environmental impacts. 

Finding of No Significant Impact 

The Commission has prepared an 
F.nvironmental Assessment of this 
action and has concluded that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. Therefore, the 
Commission has determined not to 
prepare an Environmental Impact 
Statement for the proposed action. 

Summary of Environmental Impacts as 
t)escribed in the Environmental 
Assessment 

The proposed action would authorize 
Ihe licensee to continue operating the 
reactor in the same manner that it has 
been operated since January 28,1972, 

The environmental impacts associated 
with the continued operation of the 
facility are discussed in an 
Environmental Assessment associated 
'^ith this action. The Assessment 


concluded that continued operation of 
the Westinghouse reactor for an 
additional 18 years will not result in any 
significant environmental impacts on 
air. water, land or biota in the area, and 
that an Environmental Impact Statement 
need not be prepared. These conclusions 
were based on the following: 

(a) The excess reactivity available 
under the technical specifications is 
insufficient to support a reactor 
transient generating enough energy to 
cause overheating of the fuel or loss of 
integrity of the cladding; 

(b) The expected consequences of a 
bToad spectrum of postulated credible 
accidents have been considered, 
emphasizing those likely to cause loss of 
integrity of fuel-element cladding. The 
staff performed conservative analyses of 
the most serious credible accidents and 
determined that the calculated potential 
radiation doses in unrestricted areas are 
small fractions of 10 CFR Part 20 
guidelines; 

(c) The radiological effluent control 
systems ensure that releases of 
radioactive wastes from the facility are 
within the limits of 10 CFR Part 20 and 
are as low as is reasonably achievable 
(ALARA); and 

(d) The licensee’s technical 
specifications, which provide limiting 
conditions for the operation of the 
facility, are such that there is a high 
degree of assurance that the facility will 
be operated safely and reliably. 

For further details with respect to this 
proposed action, see the application for 
license renewal dated December 18, 

1981, as supplemented, the 
Environmental Assessment, and the 
Safely Evaluation Report prepared by 
the staff (NUREG-1083). 

These documents are available for 
public inspection at the Commission’s 
Public Document Room, 1717 H Street 
NW. Washington, D.C. 20555. Copies 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. Attention; Director, Division 
of Licensing. 

Copies of NUREG-1083 may be 
purchased by calling (301) 492-9530 or 
by writing to the Publication Services 
Section. Document Management Branch. 
Division of Technical Information and 
Document Control. U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555; or purchased from the 
National Technical Information Service, 
Department of Commerce, 5285 Port 
Royal Road. Springfield, Virginia 22161. 

Dated at Bethesda, Maryland. 


For the Nuclear Regulatory Commission. 
Dennis M. Crutchfield, 

Assistant Director for Safety Assessment, 
Division of Licensing. 

(FR Doc B«-30ei6 Filed n-2S-a4: M5 am) 

BILUNQ CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards, Subcommittee on Safety 
Philosophy, Technology and Criteria; 
Meeting 

The ACRS Subcommittee on Safety 
Philosophy, Technology and Criteria 
will hold a meeting on December 12, 
1984, Room 1167.1717 H Street, NW. 
Washington, DC. 

The entire meeting will be open to 
public attendance. 

The agenda for subject meeting shall 
be as follows: 

Wednesday, December 12,1984-4:00 
p.m. until the conclusion of business 

The Subcommittee will discuss the 
NRC Staffs draft report on the use of 
the proposed safety goals over the trial 
two-year period. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
their consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefore can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff member. Dr. 
Richard Savio (telephone 202/634-3267} 
between 8:15 a.m. and 4:15 p.m.. EST. 
Persons planning to attend this meeting 
are urged to contact the above named 
individual one or two days before the 
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scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 

Dated: November 20,19B4. 

Morton W. libarkin. 

Assistant Executive Director for Project 
Review. 

(nt Doc. 84^aono FU«) ii-ss-ei: sas wm] 

BltUMO CODE Tsto-cvai 


Advisory Committee on Reactor 
Safeguards, Subcommittee on Human 
Factors; Meeting 

The ACRS Subcommittee on Human 
Factors will hold a meeting on 
December 11.1984, Room 1046.1717 H 
Street, NW, Washington. DC 

Portions of this meeting dealing with 
the proposed NRC Research budget for 
FY 1988 will be closed. Such 
discussions, if held in public session, 
might result in the premature disclosure 
of information which would in turn 
frustrate the Commission’s ability to 
implement the affected programs 
effectively. 

The agenda for subject meeting shall 
be as follows: 

Tuesday, December Ih 2984 — 8:30 
Q.m. untii the conclusion of business 

The Subcommittee will review the 
status of Human Factors Research in 
preparation for the next Committee 
report to the Congress on reactor safety 
research. The Subcommittee ivill also 
discuss some of the results produced 
from the NRR Human Factors Program 
Plan. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
their respective consultants, and other 
interested persons regarding this review. 


Further information about topics to be 
discussed, whether the meeting has 
been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff member, Mr. 
Richai^ Major (telephone 202/634-1413] 
between 8:15 a.m. and 5:00 p.m., EST. 
Persons planning to attend this meeting 
are urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 

Dated: November 19.1964. 

Morton W. Libarkin. 

Assistant ^ecutive Director for Project 
Review. 

[FR Doc a»-Jani PM SAS Bm} 

BfLUNG CODE 7S0fr4Y-4l 


DEPARTMENT OF THE TREASURY 
Office of the Secretary 
[No. 160-3] 

Delegation of Authority To Provide 
Relief for Loss, Theft, Destruction, 
Mutilation, or Defacement of 
Obligations, to Provide Requirements 
for Indemnity Bonds, and To Grant 
Relief for Interest Coupons Attached 
to an Obligation 

By virtue of the authority vested in the 
Secretary of the Treasury under 31 
U.S.C. 321(b). and by virtue of the 
authority delegated to me as Fiscal 
Assistant Secretary by Treasury 
Department Order No. 101-5,1 hereby 
delegate to the Commissioner of the 
Public Debt the authority prescribed 
under 31 U.S.C. 3125 to do the following: 

(1) Provide relief for the loss, theft, 
destruction, mutilatioru or defacement of 
an obligation identified by number and 
description. 

(2) Prescribe the form, amount, and 
surety or security requirements for an 
indeminity bond required as a condition 
of relief if the obligation is payable to 
bearer or assigned so as to become 
payable to bearer and is not proven 
clearly to have been destroy^. 

(3) Provide relief for interest coupons 
claimed to have been attached to an 
obligation upon a determination that the 
coupons have not been paid and have 
been destroyed or will no! become the 
basis of a valid claim against the 
Government 

The authority delegated above may be 
redelegated by the Commissioner of the 
Public Debt. 


I hereby ratify and confirm any 
actions heretofore taken by the 
Commissioner of the Public Debt or his 
delegates in exercise of the authority 
previously delegated to them pertaining 
to this subject matter. 

This Order supersedes the authorities 
shown on the attachment to this Order. 

Dated: November 13.1064. 

Carole ) 0 D 6 a DineeiL 
Fiscal Assistant Secretary. 

Authorities Superseded by Department 
of the Treasury Order No. 160-3 

Dated: November 13.1964. 

Replacement of Lost Securities 

Delegation to the Commissionei of the 
Public Debt from the Secretary of the 
Treasury, dated April 28,1949. 

Delegation to the Assistant Chief in 
Charge. Division of Loans and Currency. 
Chicago Branch, from the Fiscal 
Assistant Secretary, dated June 1, 1950. 

Delegation to the Chief. Division of 
Loans and Currency from the Secretary 
of the Treasury, dated April 21,1952. 

Memorandum to Miss Crawford from 
Mr. Dean, dated September 7,1956. 

Delegation to the Manager, Claims 
Section, firom the Fiscal Assistant 
Secretary, dated September 8.1952. 

Memorandum to Miss Crawford from 
Mr. Dean, dated September 10.1956. 

Delegation to the Commissioner of the 
Public Debt from the Fiscal Assistant 
Secretary, dated Decembers, 195a 

Delegation to Mr. Thompson from Mr. 
Peyton, dated December 20.1958. 

Delegation to the Commissioner of the 
Public Debt from the Fiscal Assistant 
Secretary, dated July 20,1962. 

Redelegalion to the Deputy 
Commissioner in Chaige of the Chicago 
Office from the Commissioner of the 
Public Debt, dated July 20.1962. 

Memorandum to Mr. Stephenson from 
Mr. Merritt, dated August 10,1966. 

Memorandum to Mr. McGeoghegan 
from Mr. Hintgen, dated November 1. 
1972. 

Memorandum to Director. Division of 
Transactions & Rulings from the Acting 
Assistant Commissioner, dated 
February 20.1975, 

Memorandum to Miss Aanerud from 
Mr. Gardner dated March 26.1975. 

Approval of Bonds of Indeminity 

Delegation to the Commissioner of the 
Public Debt from the Secretary of the 
Treasury, dated April 26. 1949. 

Delegation to the Commissioner of the 
Public Debt and the Chief. Division of 
Loans and Currency from the Fiscal 
Assistant Secretary, dated December 17. 
1951. 
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Delegation to the Chief, Division of 
Loans and Currency from the Secretary 
of the Treasury, dated April 21.1952. 

Authorization to Wiley M. Puller and 
Arthur P. Coe from the General Counsel, 
dated August 29.1952. 

Delegation to Manager. Claims 
Section, from the Fiscal Assistant 
Secretary, dated September 8.1952. 

Delegation to the Commissioner of the 
Public Debt from the Fiscal Assistant 
Secretary, dated May 9.1955. 

Delegation to the Acting 
Commissioner of the Public Debt from 
the Fiscal Assistant Secretary, dated 
August 4.1955. 

Treasury Department Order No. 164-1 
signed by the Acting Secretary of the 
Treasury, dated March 28,1958. 

Treasury Department Order No. 177- 
18 signed by the Acting Secretary of the 
Treasury, dated March 7.1960. 

Memorandum to W.T. Heffelfinger 
from the Acting Secretary of the 
Treasury, dated March 7,1900. 

Memorandum to Miss Palen from Mr. 
Coe. dated August 8.1960. 

Memorandum to W.T. Heffelfinger 
from the Fiscal Assistant Secretary, 
dated September 13.1960. 

Memorandum to Mr. Stephenson from 
Mr. Merritt, dated September 13.1960. 

Memorandum to the Commissioner of 
the Public Debt from the Fiscal 
Assistant Secretary, dated January 4, 
1962. 

Memorandum to Mr. Stephenson from 
Mr. Merritt, dated January 4,1962. 

Memorandum to the Chief. Division of 
Loans and Currency from the 
Commissioner of the Public Debt, dated 
July 27.1962. 

Memorandum to the Director, Division 
of Transactions & Rulings from the 


Acting Assistant Commissioner, dated 
February 20.1975. 

IFF Doc. 84-304M Piled lt-23-M; 8:46 am) 

«LUNQ COOC ai(MO-li 


Customs Service 
[T.D. 84-234] 


Customhouse Broker’s License; 
Cancellation With Prejudice of 
Customhouse Broker's License No. 
2693 

Pursuant to section 641, Tariff Act of 
1930, as amended (19 U.S.C. 1641), and 
Part 111 of the Customs Regulations, as 
amended (19 CFR 111.51(b)), notice is 
hereby given that customhouse broker’s 
license No. 2693 of Ferruccio M. Lisoni is 
cancelled with prejudice. 

William von Raab. 

Commissioner of Customs. 

[FR Doc. 84-30647 Filed 11^23-84: 8:46 am] 

BILUNO CODE 482(M)2-«I 


VETERANS ADMINISTRATION 
Agency Form Under 0MB Review 

agency: Veterans Administration. 
action: Notice. 

summary: The Veterans Administration 
has submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document contains an 
extension and lists the following 
information: (1) The Department or Staff 
Office issuing the form; (2) The title of 
the form; (3) The agency form number, if 


applicable; (4) How often the form must 
be filed out; (5) Who will be required or 
asked to report: (6) An estimate of the 
total number of hours needed to fill out 
the form; and (8) An indication of 
whether section 3504(h) of Pub. L. 96-511 
applies. 

ADDRESSES: Copies of the form and 
supporting documents may be obtained 
from Patricia Viers, Agency Clearance 
Officer (732), Veterans Administration. 
810 Vermont Avenue. NW. Washington. 
DC 20420. (202) 389-2146, Comments and 
questions about the items on the list 
should be directed to the VA’s OMB 
Desk Officer, Dick Eisinger, Office of 
Management and Budget, 726 Jackson 
Place NW. Washington. DC 20530. (202) 
395-7316. 

DATES: Comments on the information 
collections should be directed to the 
OMB Desk Officer within 60 days of this 
notice. 

Dated: November 16.1964. 

By direction of the Administrator. 

Dominick Onorato. ^ 

Associate Deputy Administrator for 
Information Resources Management. 

Extension 

1. Department of Veterans Benefits 

2. Application for Home Loan Guaranty 

3. VA Form 26-1802a 

4. On occasion 

5. Individuals or households; Businesses 
or other for profit 

6.145.000 responses 
7.108,750 hours 
8. Not applicable 

(FR Doc 84-30623 Hied 11-28-81:845 emj 
MUJNO CODE 8S2(H)t-M 
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Sunshine Act Meetings 


Federal Register 
Vol. 49. No. 228 
Monday, November 28, 1964 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the ‘'Government In the Sunshine 
Act” (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 
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1 

COMMODITY FUTURES TRAOINQ 
COMMISSION 

TIME AND DATE: 11:00 a.m., December 7. 
1984.* 

PLACE: 2033 K Street NW^ Washington, 
D.C., 8th Floor Conference Room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Surveillance briefing. 

CONTACT PERSON FOR FURTHER 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

|FR Doc. M-aoezI Filed n-2(MI4:4:20 |W)} 

BILLING CODE 6351-01-M 


2 

COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., December 14, 
1984. 

PLACE: 2033 K Street NW„ Washington, 
D.Cm 8th Floor Conference Room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Surveillance briefing. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb. 254-6314. 
Jean A. Webb. 

Secretary of the Commission. 

|FR Doc. 84-30922 Ffled ll-ZtMM; 4:20 ptn| 

BILLING CODE 6351-01-M ' 


3 

COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., December 21, 
1984. 


PLACE: 2033 K Street, NW., Washington, 
D.C., 8th Floor Conference Room. 

STATUS: December 28,1984. 

MATTERS TO BE CONSIDERED: 
Surveillance briefing. 

CONTACT PERSON FOR MORE 
INFORMATION: jean A. Webb. 254-6314 
Jean A. Webb, 

Secretary of the Commission. 

fFR Doc. 84-30023 FlUd 11^38-84; 4:30 am] 

BILLING CODE e3$1-01-M 


4 

COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a jn.. December 28, 
1984. 

PLACE: 2033 K Street NW., Washington, 
D.C., 8th Floor-Conference Room. 

STATUS: Cioaed. 

MATTERS TO BE CONSIDERED: 
Surveillance briefing. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb. 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

|FR Doc. 84-30924 Piled 11-80-84:4:20 pm) 

BILUNG CODE 83St-01-« 


5 

NATIONAL CREDIT UNION 
ADMINISTRATION 

Notice of change in subject of meeting. 

The National Credit Union 
Administration Board determined that 
its business required that the previously 
announced closed meeting on November 
15,1984 include an additional item, 
which was closed to public observation; 
Special Assistance to Prevent 
Liquidation Under Section 208 of the 
Federal Credit Union Act. Closed 
pursuant to exemptions (8) and 
(9)(A)(ii). 

The Board voted unanimously to add 
this item to the closed agenda. 

The previously announced items were: 

1. Approval of Minutes of Previous Closed 
Meeting. 

2. Appeal Challenging Preliminary 
Determination of Insurability of a Share 
Certificate. 

Closed pursuant to exemptions (8) and 
(9)(A)(ii). 

3. Personnel Actions. Closed pursuant to 
exemptions (2) and (6). 


The meeting was held at 11:00 a.m., in 
the Ala Moana Americana Hotel, 
Honolulu, Hawaii. 

FOR MORE INFORMATION CONTACT: 
Rosemary Brady, Secretary of the Board, 
Telephone (202) 357-1100. 

Rosemary Brady, 

Secretary of the Board. 

|FR Doo. 84-30958 Filed 11-21-84: m3 pai| 

BILUNG CODE TSSS-OI-M 


6 

PAROLE COMMISSION 

Pursuant To The Government In The 
Sunshine Act Pub. L 94-409 (5 U.S.C 
552b). 

AGENCY HOLDING MEETING: U.S. Parole 
Commission, National Commissioners 
(the Commissioners presently 
maintaining offices at Chevy Chase, 
Maryland. Headquarters). 

TIME AND DATE: Tuesday, November 27. 
1984—2:00 p.m. 

PLACE: Room 420-F, One North Park 
Building, 5550 Friendship Boulevard, 
Chevy Chase, Maryland 20815. 

STATUS: Closed pursuant to a vote to be 
taken at the beginning of the meeting. 

MATTERS TO BE CONSIDERED: Referrals 
from Regional Commissioners of 
approximately four cases in which 
inmates of Federal prisons have applied 
for parole or are contesting revocation 
of parole or mandatory release. 

CONTACT PERSON FOR MORE 
INFORMATION: Linda Wines Marble, 
Chief Analyst, National Appeals Board. 
United States Parole Commission, (301) 
492-5987. 

Dated: November 21,1984. 

Joseph A. Barry, 

Genera! Counsel United States Parole 
Commission. 

[FR Doc 84-30992 Filed 11-21-84:2:17 pm) 
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UNIFORMED SERVICES UNIVERSITY OF THE 
HEALTH SCIENCES 

''FEDERAL REGISTER" CITATION OF 
PREVIOUS ANNOUNCEMENT: 49 FR 45829. 
November 20,1984. 

TIME AND DATE; 8:00 a.m., November 19, 
1984. 
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place: Uniformed Services University of 
the Health Sciences. Room D3-001, 4301 
Jones Bridge Road. Bethesda. Maryland 
20814-4799. 

STATUS: Open—under 5 U.S.C. 

552b(e)(3) Government in the Sunshine 
Act. 

MATTERS considered: 

8:00 Meeting—Board of Regents 
(1) Approval of Minutes—September 10.1964; 
(2) Faculty Appointments: (3) Report— 
Associate Dean for Operations: (a) Budget, 
(b) Program Budget Decision 079 and 
University Response, (c) Construction 
Update; (4) Report—President USUHS: (a) 
Graduate Program: (1) Certification of 
Graduate Students, (2) Continuing Medical 


Education (CME) Program: (b) F. Edward 
Hebert School of Medicine; (1) Reciprocal 
Training Programs. (2) Memoranda of 
Understanding with United Kingdom, (3) 
Institutional Profile; (c) Henry M. Jackson 
Foundation for the Advancement of 
Military Medicine—Letters to House and 
Senate Leadership: (d) Report on Audit 
Report; (e) Informational Items; (5) 
Comments by Members, Board of Regents: 
46) Comments by Chairman, Board of 
Regents. 

Regent members Olch. Mayer. Cavazos, 
Coleman. Lambird, Hill, Peterson, 
O'Rourke, and Luhrs determined by 
unanimous recorded vote that the meeting 
of November 19,1984 be called with less 
than one week's prior notice and directed 


the issuance of this notice at the earliest 
practicable time. 5 U.S.C. 552b(e)(1). A 
record of the meeting is available for 
review. 

New Business 

Scheduled Meetings: January 18,1985. 
CONTACT PERSON FOR MORE 
information: Donald L Hagengruber, 
Executive Secretary of the Board of 
Regents. 202/295-3049. 

Dated: November 20.1984. 

Patricia H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense, 

(FR Doc. 84-30974 Filed 11-21-64:12.’23 ptni 
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320 .44903. 45757 

16 CFR 

13 .45115-45117 

305.44200 

455. 45692 

1212. 46108 

1700.44455 

Proposed Rules: 

300.44913 

303.44913 

451.......46156 

17 CFR 

1 .45418 

3 .45418 

15 .46116 

17 .46116 

33. 44891 

140 . 45418 

145 . 45418 

200 .43950, 45847 

240 . 45117 

Proposed Rules; 

1 . 44105 

140 . 45015 

144 . 45015 


239 . 45172 

240 . 46156 

274 . 45172 

18 CFR 

3 . 44273 

37 . 46351 

154.. .. ... 46353 

157 . 44275 

271 . 44201. 44993 

274 . 44275 

284 . 44275 

341 . 44628' 

356. 44628 

360 . 44628 

361 . 44628 

375 . 44273. 44275 

381 . 44273, 44275 

385 . 44273. 44275 

389 . 44273 

Proposed Rules: 

271 . 44217, 45174, 45175 

430 . 44105 

19 CFR 

4 . 44867. 46118 

6 . 44867 

7.. ... 44867 

10 . 44867, 46363 

11 . 44867 

12 . 44867 

18 . 44867 

19 . 44867 

24 . 44867. 46118 

54 . 44867 

101 . 44867 

112 . 44867 

113 . 44867 

114 . 44867 

123. . 44867 

125 . 44867 

127 . 44867 

132 . 44867 

133 . 44867 

134 . 44867 

141 . 44867 

142 . 44867 

144 . 44867 

145 . 44867 

146 . 44867 

147.. . .44867 

148.. .. 44867 

151.44867 

162.44867 

172. 44867 

174.. .....44867 

191.44867 

210.46123 

Proposed Rules: 

113. 46161 

141.46161 

172.46161 

175. 46162, 46163 

353.45593 

355.45593 

20 CFR 

395. 44277 

404. 43951. 44458. 45420. 

46365 

410 . 46365 

416 . 46365 

422 . 46365 

21 CFR 

74 . 44096 


178. 44994 

193.44458, 45123 

361.44459 

430.. . . ....44460 

436 . 44460 

442 . 44460 

510 . ..44285, 45123 

520 . ....44894 

522 . 45123 

529 . 45420 

540 . 44749, 45420, 45421 

546 . 45422 

556 . 45421.46371 

558 . 46371 

561 . 45124. 45848 

573 . 44630, 45124 

Proposed Rules: 

146 . 44652 

184 . 46164 

193 . 45869 

450 . 44919 

510 . 45593 

511 . 44766 

22 CFR 

220 . 44631 

Proposed Rules: 

41 . 44920 

23 CFR 

140 . 45577 

24 CFR 

44 . 46140 

205.45125 

207 . 44750. 45125 

213 . 45125 

220 . 45125 

221 . 45125 

232 . 45125 

238.45125 

250 . 45125 

255. . 44750 

300 . 45128 

511 . 44066 

905.. ... . 44285 

965 . 44982 

26 CFR 

5h . 43951 

41 . 45849 

48 . 45849 

301 . 44460 

Proposed Rules: 

1 . 44300. 45449, 45450 

41 .44300. 44310. 44921, 

46167 

48 . 44300, 44310. 44921. 

46167 

51 .45758 

301.. 45452 

27 CFR 

9 . 44202. 44895 

Proposed Rules: 

4 . 44217, 45018 

5 . 44921 

55 . 44922 

178 . 44922 

240 . 44217 

28 CFR 

0 . 46371 

2 . 44097 


15. 

.44995 

511. 


Proposed Rule's: 

545 . 

.44059 

29 CFR 

530. 

.44262 

1601. 

.45424 

1952. 

.44202 

2619. 

.45129 

Proposed Rules: 

2617. 

.44106 

2640.. 

.45018 

2648. 

.45018 

30 CFR 

906. 


915. 

.44206 


917. 



935. 

.43952, 44461, 44996 

Proposed Rules: 


250. 


.44924 

816. 


.45595 

817. 


.45595 

855. 


.45595 

914. . 


.46167 

917. 


.44653 

920. 


.43974 

931. 


.44769 

938. 


.43974 

948. 


.46168 

31 CFR 
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.45578 
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..45579, 45580. 45758 

117. 

43953-43956, 44207. 


44632,45130,45580 

165. 


.44632 

Proposed Rules: 


117. 

43975, 44925, 45596 

126. 


.45597 

157_ 


.46440 

160. 


.45597 

165. 


.44926 

34 CFR 



Proposed Rules: 


Ch VI 


.45834 

76. 


.45834 

208. 


.45834 

280. 


.46169 

300. 


.46252 

350. 


.46244 

352. 


.46244 

358. 


.46244 

359. 


.46244 

36 CFR 



Proposed Rules: 
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....46441 

223. 


.44109 

291. 


.45117 

1121. 


.44310 
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Note: No public bills which 
have become law were 
received by the Office of the 
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CFR CHECKLIST 


This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, pnces, 
and revision dates. 

An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government 
Printing Office. 

New units issued during the week are announced on the back cover 
of the daily Federal Register as they become available. 

A checklist of current CFR volumes comprising a complete CFR set, 
also appears In the latest issue of the LSA (List of CFR Sections 
Affected, which is revised monthly. 

The annual rate for subscription to all revised volumes is $550 
domestic, $137.50 additional for foreign mailing. 

Order from Superintendent of Documents, Government Printing 
Office. Washington, D.C. 20402. Charge orders (VISA, MasterCard, 
or GPO Deposit Account) may be telephoned to the GPO order 
desk at (202) 783-3238 from 8;00 a.m. to 4:00 p.m. eastern time, 
Monday—Friday (except holidays). 


Title 
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Revision Date 

1. 2 (2 Reserved) .... 
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Jon. 1. 1984 

3 (1983 Compilolion ond Parts 100 and 101)__ 

7.00 

Jon. 1, 1984 

4 . 
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ion. 1. 1984 
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Jon. 1, 1984 

1-1199 (Spectd Supplement).. 
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Jon. 1, 1984 

1200-End. 6 (6 Reserved).. 

6.00 

Jon. 1, 1984 

7 Parts: 



0-45 .. 

13.00 

ion. 1. 1984 

46-51.. 

12.00 

Jon. 1. 1984 

52.. 

14.00 

Jon. 1, 1984 

53-209.... 

13.00 

Jan. 1. 1984 
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13.00 

Jan. 1. 1984 

300-399. 

7.50 

Jon. 1. 1984 
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13.00 

Jon. 1, 1984 

700-899 .. 

13.00 

Jon. 1, 1984 

900-999 ...... 

14.00 
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12.00 
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Jan. 1, 1984 
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13.00 
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Jan. 1, 1984 

200-399. 

12.00 
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13.00 
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7.00 
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7.50 
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15 Parts: 



0-299 . 
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300-399 . 

13.00 
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Title 

400-End.. . 
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__ 12.00 

Revision Date 

Jon. 1. 1984 

16 Parts: 

0-I40 .-.. 


. 9.00 

Jan. 1. 1984 

1^n.QQQ 


. 9.50 

Jon. 1, 1984 
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Jan. 1. 1984 

17 Parts: 

1-239. 


. 14.00 

Apr. L 1984 
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Apr. 1. 1984 

18 Parts: 

1-149...... 

.. 

.12.00 
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.. 
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_ 6.00 

Apr. 1. 1984 

22 . 
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Apr. 1, 1984 

23. 


_ 13.00 
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0-199. 


_ 8.00 

Apr. 1, 1984 
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Apr. 1, 1984 
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.. 
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99 1.1201-End.—. 
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2-29. 


.-. 13.00 

Apr. 1, 1984 

30-39..... 

.. 

.. 9.00 

Apr. 1. 1984 

40-299. 

. 

. 14.00 

Apr. 1, 1984 

300-499. 


... 9.50 

Apr. 1, 1984 

500-599____ 


. 8.00 

»Apr. 1, 1980 

600-End. 


. 5.50 

Apr. 1. 1984 

27 Parts: 

1-199. 


.. 13.00 

Apr. 1. 1984 
Apr. 1. 1984 
July 1, 1984 

200-End. 


.... ...... 12.00 

28 . 


. 13.00 

29 Parts: 

0-99.....-..... 

__ 14.00 

July 1, 1984 

100-499 __ 


..— 6.50 

July 1, 1984 



_ 14.00 

July 1. 1984 

. 

900-1899.-. 


_ 7.50 

July 1, 1984 

1900-1910. 

.. 

_ 15.00 

July 1, 1984 

1911-1919. 

... 

__ 5.50 

July 1. 1984 

1920-&id .. 


. 14.00 

July 1, 1984 

30 Parts: 

0-199. 


.. 7.00 

July 1, 1983 

200-699. 


. 5.50 

July 1. 1984 

700-End.. 

---- 

. 13.00 

Oct. 1, 1984 

31 Parts: 

0-199.. 


.. 8.00 

July 1. 1984 
July I. 1984 

200-End . 


. 9.50 
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Tttt# 

32 Parts: 

1-39, Vd. 1... 

Riice 

PeviBion Date 

iuly 1. 1984 
July 1, 1984 
Jdy 1, 1983 
July 1, 1984 
July 1, 1984 
July 1, 1984 
Jdy 1, 1984 
July 1, 1984 

k»lw 1 lOfll 

Title 

42 Parts: 

1-60 . 

Price 

.. 12.00 

Revision Date 

Oct. 1, 1983 
Od. 1, 1983 
Oct. 1, 1983 

Oct. 1, 1983 
Oct. 1, 1983 
Oct. 1, 1983 
Oct. 1, 1983 

1-39, Vd. ..... 


61-399 

7 50 

1-39, Vd. IH... 

. 9.00 

. 13.00 

400-End . 

. 17 00 

40-189..... 

190-399_ _ “.. 

43 Parts: 

1-999 

O AA 

‘400-629... 

13 00 

1000-3999 ----- 

40Qfl-rtiH 

. 14.00 

7.50 

630-699..... 

. 12.00 

700-799..... 


44 ........ 

17 AA 

800-999. 


45 Parts: * 

1-199 

...M...... lx.UU 

lOOO-tnd.... 


Jdy 1, 1984 

o /Wl 

Oct. 1, 1983 
Oct. 1, 1983 
Oct. 1. 1983 
Oct. 1, 1983 

33 Parts: 


200 - 499 !"™““!!!!!!*!"*'“^ 

........... 9.00 

.. .... 6 00 

1-199.. 


July 1, 1983 
Jdy 1. 1984 

500-1199. . : . , 

. 12 00 

•200-&id _ 


1200-End ...... 

. 9.00 

34 Parts: 


46 Parts: 


1-700 , .. 

IX nn 

Jdy 1, 1984 

July 1, 1984 

Jdy 1, 1983 

1-40 ... 


Od. 1, 1983 
Od. 1, 1983 

300-399. .... 

. 8.50 

. 15.00 

41-69 . . . .... 

.. 9.00 

AnA-Tful 

70-89 ... 


Od. 1, 1983 
Od. 1, 1983 
Od. 1, 1983 
Od. 1, 1983 
Od. 1, 1983 
Od. 1, 1983 
Od. 1, 1983 


90-139 . . 

. 9 00 

35 ..... 

. 7.50 

Jdy 1. 1984 

140-155 .. 

.... 8 00 

36 Parte 



156-165 . . 

9 00 

1-199 ... .. 

. 9.00 

Jdy 1, 1984 

Jdy 1, 1984 

Jdy 1, 1984 

166-199..... ... 

7 00 

200-&id ., .. 

200-399 ... j ” .. 

•. / • w 

17 00 

37 ... .. 


40a-End .... 

.. 7.00 

38 Parte 


47 Parts: r • 


•0-17 .. . 

11 An 

Jdy 1, 1984 

Jdy 1, 1984 

Jdy 1, 1984 

0-19 ...... 

.. 12.00 

Od. 1, 1983 

18-End .. . 

950 

?0-69. . ...... . 

. 14.00 

Od. 1, 1983 

39 . . 


7«>-79 ..... 

. 13.00 

Od. 1, 1983 

40 Parts: 


80-End ... ... 

48 . ..!.l 

.. 13.00 

Od. 1, 1983 
*5eDt 19 19fi.3 

1-51 . 


L|k| 1 lOA^ 

49 Parts: 

1-99 ....... ... 

inn..i77 


IT^ I TOO 

52 . 

53-80 .. . 

..... 18.00 

juiy iyo*i 

July 1. 1984 

July 1, 1984 

Jdy 1, 1983 

Jdy 1, 1984 

Jdy 1, 1983 

July 1, 1984 

July 1. 1983 

Jdy 1. 1983 

. 7.00 

Oct. 1, 1983 
Nov. 1, 1983 
Nov. 1, 1983 
Oct. 1, 1983 
Oct. 1, 1963 
Oct.,1, 1983 
Od. 1, 1983 
Od. 1, 1983 

81-99 . 

100-149 __ 

. 9 50 

1 V\r* 1// ... 

178-199 . 

0AA_700 

. 14.00 

... 12.00 

13 AA 

150-189 . 


XUV-077 ..... 

400-999 

190-399 . 

. 13.00 

1000-1199 

AA 

400-424 . . 

l\AA/— 1 • 77 .....M...M.. 

1200-1299 . 

.. 12.00 

- on 

425-End . 


1300-End 

7 CA 

41 Chaptere 


50 Parts: 


1,1-1 to 1-10 . 


Jdy 1, 1984 

Jdy 1, 1984 

1-199 . 

9.00 

Od. 1, 1983 
Od. 1. 1983 

1 1-11 to Appendix, 2 (2 Reserved) ... 


200-End ...... 

13^00 

3-6 . 

7 OA 

Jdy 1, 1983 

July 1. 1984 

Jdy 1, 1984 

L.U, t lOflX 




7.. . 

A AA 

CFR Index and Findings Aids.. .^. 


Jon. 1, 1984 

8 . . 

. O.UU 

CnmnlptA 1981 m <«f 

CCA AA 

1984 

9 . . 


VVliipivlv 1 Tw^ V<9\ MJf .. 

Microfiche CFR EdWoo: 

.d5U.Ull 

10-17. 


jury 1 , 1704 

Lik« 1 lOfiX 



*18, Vd. 1, Port* 1-5.. 

*18, Vd. 1, Port* 6-19__ 

13 00 

jury 1 , 1704 

Complete set (one-time moiling). 

_ 155.00 

1983 

1984 

Jdy 1, 1984 

July 1. 1984 

Jdy 1, 1984 

hJw 1 lOftl 

Subscriptioo (moiled os issued) .. 

_ 200.00 

*18, Vd. H, Port* 20-52. 

19-100. 

13 OA 

mofVKiuai copies. 2.25 1984 

•No omendmonn to this voHimo were promulgatod during tho period Apr. 1. 1980 to 

101.._. ’ 

15 00 

Jury 1, 1704 

Jdy 1, 1984 

Jdy 1. 1984 

Morch 31, 1984. Tho CFR volumt issued os of Apr. 1, 

1980, should be retoeMd. 

10?-tn<).. 

9.50 

■Keler to September 19. 1983. FEOBtAl RIOISTER. Booh 1 (Foderd Acgiisition Reoulo- 
Hon). 














































































































Would you like 
to know... 

if any changes have been made to 
the Code of Federal Regulations 
or what documents have been 
published in the Federal Register 
without reading the Federal 
Register every day? If so, you may 
wisn to subscribe to the LSA (List 
of CFR Sections Affected), the 
Federai Register index, or both. 

LSA • List of CFR Sections Affected 

The LSA (List of CFR Sections 
Affected) is designed to lead users of 
the Code of Federal Regulations to 
amendatory actions published in the 
Federal Register. The LSA is issued 
monthly in cumulative form. Entries 
indicate the nature of the changes— 
such as revised, removed, or 
corrected. 

$20.00 per year 

Federal Register Index 

The Index, covering the contents of 
the daily Federal Register, is issued 
monthly in cumulative form. Entries 
are carried primeirily under the names 
of the issuing agencies. Significant 
subjects are carried as cross- 
references. 

$22.00 per year 

A finding aid is included m each publication 
which lists Federal Register page numbers 
with the date ot publicatton in the Federal 
Register. 

Note to FR Subscribers^ 

FR Indexes and the LSA (List of CFR 
Sections Affected) are mailed aofomaticalty 
to regular FR subscribers. 



Order Form 

Enclosed is $ _□ check, 

□ money order, or charge to my 
Deposit Account No. 

11 I I I nn -n 

Order No -- 


Superintendent of Documents, U.S. Government Printing Office, Washington. D.C. 20402 

Credit Card Orders Only 

MasterCard and Total charges % _ 

VISA accepted. 


Area 

Code 


Customer's Telephone Nos. 

L 


Area 

Code 



Credit f—I— 
Card No. 1 I- 
Expiration Date 
Month/Year 


I I I I I I I M I I I I I I'J 


n 


Cn.«»i oraw* may b* t uaoworHKi »o OPO ores* 
dM»<ati2O2|rea3?3airo<nS00a«n ♦oadOo'’* 
•uiem im«e Money-Fndey feacepf efl«>*y*4 


Please enter the subscription(s) 
I have indicated; 

PLEASE PRINT OR TYPE 

Company or Personal Name 

I I I I I I I I 


LSA 

List of CFR Sections Affected 
$20.00 a year domestic; 
$25.00 foreign 


Federal Register Index 

$22.00 a year domestic: 
$27.50 foreign 


Additional address/attention Ime 

I 1 I I I I I I 1 I 


Street address 

M I I I 1 I I I I I 


City 


I I I I I I I I I I 


(or Country) 


ill 


LL 


J L 


111 


State 


mu 


I I I I I 


ZIP Code 


U 


1 1 1-U 


For Offico Use Only 


Quantity 


Charges 


_ Publications 

_ Subscription 

Special Shipping Charges 
Internatiofial Handling . , 

Special Charges .. 

OPNR ... 

_ UPNS 

_ Balance Due 

_ Discount 

~ Relur>d 


882 

























































































